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STATEMENT OF QUESTION PRESENTED 


Whether a United States District Court has jurisdiction to 
enjoin a Securities and Exchange Commission administrative pro- 


ceeding before such proceeding has begun, on the sole ground of 


alleged procedural Penman in the investigation leading up 
i 


to such proceeding. 
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There is no question here which goes to the basic qualifica- 
tions of members of a quasi-judicial body to decide an 
administrative proceeding (the crux of this Court's recent 
decision in Amos Treat & Co. v. Securities end Exchange 
Coumission, App. D.C. » 306 F. 2d 260 (1962)), as 
distinguished from alleged irregularities in the conduct 

of an administrative investigation. See discussion page 9 
below. 
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COUNTERSTATEMENT OF THE CASE 


i 
| 
This is an appeal from an order of the district court 


denying appellant's motion for a preliminary injunction. Appellant 
on January 26, 1962 filed a registration statement with the | 


Securities and Exchange Commission, pursuant to the Securities act 


of 1933, 15 U.S.C. 77a et _seg., covering a proposed offering jot 


| 
Class A common stock and convertible debentures (Br. 2a). 


are outstanding in the hends of the public (Brief of Appellee, 
er discussions by telephone between appellant's: 
Counsel and members of the Commission's staff, a substantive 
enenduent to the registration statenent vas filed on June 1, 1962 
(Sr. 15a). On July 13, the Commission issued an order exthorizing 
a private investigation with respect to the registration stetenent 
pursuant to Sections 8(e) and 20(a) of the Securities Act of 1933, 
1$ U.S.C. 77h(e), 77y(a), and Section 21(a) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78u(a) (Br. 5a). | 
The investigation commenced on July 16, 1962 and continued ale 
until July 27. During the course of the investigation, on July 255 
counsel for appellant orally notified the Commission of ite 
ieee a 


2/ Except as otherwise indicated, all page references ere to the 
portions of the record reprinted in appellant's brief. 
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intention to withdraw its registration statement and on August 6, 


filed a written notice of withdrawal (Br. 2a-3a). The Commission, eee 


whose affirmative consent is made a condition of withdrawal by 

Rule 477, 17 CER {0.477 (1949) '» has not peraitted the registration 
statement & be withdrawn. (Brief of appellee, App. A, 9a.) 

(proceeding, pursuant to Section 8(d) of the Securities Act of 1933, (O*< 
5 0.8.c. 77nd) 5 to determine whether ‘op order should issue. 

(Br. 9a). ‘The hearing, scheduled to begin on October 8, was post- 

poned, by agreement of the parties, to October 22, a Monday. 

On Saturday, October 20, appellant filed this action to 
enjoin the stop-order proceeding. Its motion for ea temporary 
restraining order was denied by Judge Keech on the same day. On 
Wednesday, October 24, Judge Walsh denied appellant's motion for a 
preliminary injunction on grounds of lack of jurisdiction. (Br. 43a) 
Appellant appealed on that same day (Br. 47a) and petitioned this 
Court for a stay of the stop-order proceeding pending determination 
of the appeal. The Commission opposed the motion for a stay and 
in support thereof submitted affidavits of its investigators which 
controverted appellant's charges that documents were "S1legally 
seized" and that the transcript was “tocomplete" (Br. 68)» 
Subsequently, on November 2, this Court denied appellant's petition 


for a etay. 
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SUMMARY OF ARGUMENT 


Appellee’s basic position on this appeal is thet the | 
district court was correct in holding that it lacked jertndtction 
to grant a preliminary injunction against administrative proceed 
ings which have not yet begun. : 

The jurisdictional question here involved is by no ae “a 
new one. ‘The general principle that judicial review mst evait the 
entry of a “final order" by the agency, enunciated in Myers ve 
Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938), has been applied 


in countless cases arising out of every conceivable kind of | 


administrative context. The recent case of Amos Treat & Co. Ve 
| 


Securities and Exchange Commission, App. D.C. » 306 F. 2d 
260 (1962), does not represent an abrogation of this rule; rather, 
| 
while reaffirming its validity, this Court created a particular 
| 


exception to it for that class of cases in which there is found to 
| 


be an inherent and fundamentel defect in the administrative forum 
dteelf. Since, unlike the Treat case, no charge of eeevaciey is 
here raised against any of the individual Commissioners, as are 
no grounds for esserting the inadequacy of the eteete 
remedy, or for relieving appellant of its duty to exhaust such 
remedy before seeking judicial review. | 
Appellant's allegations of irregularities in the tavestige- 


tion which preceded the stop-order proceeding here sought eb be 


oho 


enjoined are not even colorably within the scope of the Treat 
holding. At most, they are mere "procedural irregularities" of 
the kind expressly distinguished in that opinion. More important, 
they relate to a separate and distinct stage in the administrative 


process, namely, that of dnvestigation, which is now complete, end 


which can have no effect whatsoever on the fairness, or the ultimate 


outcome, of the adjudicatory hearing which is now about to begin. 
Appellant thus failed to meet the burden of presenting grounds on 
which to invoke the district court's jurisdiction. 

The other points appellant urges on this appeal do not go to 
jurisdiction but rather to substantive questions of administrative 
law which are clearly premature. Novel and complex questions of 
statutory construction are coupled with claims of constitutional 
right in abstract 'form, without benefit of prior administrative 
determination. Indeed, there is not yet even an administrative 
record to assist the Court in formulating the precise questions to 
which it is asked to give such broad and definitive answers. Such 
issues could not properly be resolved even in @ case like Treat, 
where the court took jurisdiction of challenges to the composition 
of the administrative tribunal. Certainly they are irrelevant here 


where there is no discernible basis for jurisdiction. 


ARGUMENT. 
k | 
x Cc Correct in terminati 
cked Jurisdiction to E ae the Pendin 


— Proceeding since Administrative Sometigs 
had not been Exhausted and Exclusive Jurisdiction | 


Over the Matters Involved is in the Courts of Appea eal. 
This case involves a stopeorder proceeding instituted by 
the Commission under Section 8(d) of the Securities Act of 1933. 
The order authorizing the proceeding recited that there was | 
reasonable cause to believe that the appellant's registration 
statement, as amended, included untrue statements of material fact 
and omitted to state material facts required to be stated therein 
and material facts necessary to make statements therein not sis- 
leading. Eleven items of the registration statement, as well as 
the attached financial statements, exhibits and prospectus 
(Br. 9a, lla), were specifically meritioned, and appellant was 7 
opportunity for hearing, as provided in the statute. 
paces 9(a) of the Securities Act, 48 Stat. 80, 15 U.S.C.A. 
74a)» provides for judicial review of eny stop order the Coumis~ 
“night enter in this case by petition of any aggrieved person 
to the Ceurt of Appeals. We submit that this is the exclusive 
manner in which the appellant herein is entitled to judicial review 
of the Commission's action and thet the district court was correct 


in ite determination that it lacked jurisdiction to enjoin the 


stopeorder proceeding. Appellant's refusal to exhaust the 
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administrative remedy provided by the interrelationship of 
Sections_8(d) and 9(a) directly contravenes the statutory pattern 
established by Congress. 

The Supreme Court has repeatedly emphasized that the 
federal courts are without jurisdiction to enjoin statutory hear- 
ings before an administrative agency. 

In Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 
(1938), a district court had enjoined the National Labor Relations 
Board from conducting hearings under the National Labor Relations 
Act of 1935 to consider charges of unfair labor practices. The 
Supreme Court held that “the District Court was without power to 
enjoin the Board from holding the hearings," 303 U.S. at 47, 
pointing out that exclusive jurisdiction to determine not only the 


merits of the controversy but also the coverage of the Act was 


vested in the Board by the Act and that the district court could 


not interfere since that would “in effect substitute the District 
Court for the Board as the tribunal to hear and determine what 
Congress declared the Board exclusively should hear and determine 
in the first instance," 303 U.S. at 50. In so holding, Justice 
Brandeis relied on the following language in National Labor 


Relations Board v. Jones & Laughlin Steel Corp.: 


“The order of the Board is subject to review 
by the designated court, and only when sustained 
by the court may the order be enforced. Upon that 
review all questions of the jurisdiction of the 
Board and the regularity of its proceedings, all 
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questions of constitutional right or statutory 
authority, are open to examination by the court 
. « « [The statute affords] adequate opportunity 
to secure judicial protection against arbitrary 
action in accordance with the well-settled rules 
applicable to administrative agencies set up by 
Congress to aid in the enforcement of valid 
legislation." (301 U.S. 1, 47 (1937)). 3/ 


In a series of subsequent cases the Supreme Court and) this 
Court have reaffirmed the doctrine of the Myers case applying it 
| 
time and again to attempts to enjoin administrative hearings. See, 


ST 


e.g-, Allen v. Grand Central Aircraft Co., 347 U.S. 535 (1954) ; 


Franklin v. Jonco Aircraft Corp., 346 U.S. 868, reversing per curian 

114 F. Supp. 392 (N.D. Tex., 1953); Securities and Exchange ‘Commission 
| 

v. Otis & Co., 338 U.S. 843 (1949), reversing per curiam 85 App. D.C. 


122, 176 F. 2d 34; R. A. Holman & Co., Inc. v. Securities and Exchange ta 


Commission, App. Wee » 299 F. 2d 127 (1962), certiorari 


denied 370 U.S. 911; Schwebel v. Orrick, 102 App. D.C. 210, 251 


| 
F. 24 919, certiorari denied, 356 U.S. 927 (1958), affirming 153 


F. Supp. 701 (D.D.C., 1957); National Lawyers Guild v. Brownell, 


3/ Thus both Myers and Jones & Laughlin demonstrate that appellant's 
contention (Br. 15) that Section 9(b) of the Administrative 
Procedure Act, 60 Stat. 237, 5 U.S.C.A. 1008(b), deprives the 
Commission of jurisdiction to hold the stop order proceeding 
is premature. These cases clearly recognize that agency 
jurisdiction is a question for agency determination in the 
first instance and is reviewable only in the Court of Appeal 
on petition for review. See also Michigan Public Service Comm'n. 
v. United States, 162 F. Supp. 670, 675 (W.D. Mich., 1958). 
Appellant's argument on Section 9(b) is further answered below, 
starting on page 16. 
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96 App. D.C. 252, 225 F. 2d 552 (1955), certiorari denied 
351 U.S. 927 (1956); Young v. Higley, 95 App. D.C. 110, 
220 F. 2d 487 (1955); Riss & Co. v. Interstate Commerce Commission, 
86 App. D.C. 79, 179 F. 2d 810 (1950). 

Appellant charges, in substance, that investigational 
irregularities resulted in a denial of due process and further 


that the Commission failed to comply with Section 9(b) of the 


Administrative Procedure Act (Br. 22). The Allen case, supra, 


347 U.S. at 553, makes clear that there is no exception to the 
doctrine of exhaustion because it is alleged that the proceedings 
“violate ... the Fifth Amendment by depriving appellee of property 
without due process of law." Similarly, this Court has held that 
alleged violations of the Administrative Procedure Act do not 
permit an exception to that doctrine. See Riss, supra, 86 App. 
D.C. at 80, where this Court held that the fact that it was charged 
that a Hearing Examiner was not appointed and qualified in compli- 
ance with Sections 5 and 11 of the Administrative Procedure Act, 
60 Stat. 239, 244, 5 U.S.C.A. 1004, 1010, could not be determined 
in an injunctive action to enjoin the agency proceeding, stating: 
“Courts are not authorized to interfere by 
injunction or declaratory judgment with the conduct 
of pending administrative proceedings." 


In addition, it is to be noted that in Universal Service 


Corporation v. Securities and Exchange Commission, Civil No. 3774-55, 
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D.D.C., September 8, 1955, the District Court for the District of 

Columbia held that a complaint seeking preliminarily to enjoin a 

similar stop-order proceeding failed to set forth a cause of laction. 
Contrary to appellant's Contentiont the instant case is 


clearly distinguishable from Amos Treat, App. D.C. - 306 Fr. 


260 (1962). As Judge Walsh observed: 


"The Court finds that the instant matter before — 
4t 4s not analogous to the situation in Amos Treat & Co. 
v. Securities and Exchange Commission, No. 17,002, 
United States Court of Appeals, decided May 11, 1962, | 
as in that case the question presented concerned the | 
personnel involved in the proceedings, whereas the 
instant case is predicated on the methods and tactics! 
employed by the investigators of the Commission in 
the accumulation of evidence which supposedly will be! 
submitted at the time of hearing." | 


The present case involves no facts bringing it within the 


Treat exception to the long-established and salutary principle 
| 
that administrative remedies must be. exhausted before the juris- 


diction of the federal courts can be invoked. We submit that the 


instant case is even one step removed from the situation contem- 
plated by the court in Treat, supra, 306 F. 2d at 261, when it 


stated: 
e | 

‘Were we confronted simply with claims of | 

procedural irregularity in the conduct of the 

proceedings before the Hearing Examiner and in 

the action of the Commission with respect thereto, 

we would be bound to dismiss the instant appeal.” 


=E2Ou— 


The procedural irregularities alleged here occurred during a 


non-adjudicative, nonpublic investigation which was preliminary 
4] 
to the stop-order proceeding before a Hearing Examiner. 


At most, they are "procedural irregularities" within the 
meaning of this Court's opinion in R. A. Holman & Co. v. Securities 
and Exchange Commission, ___App. D.C. ___, 299 F. 2d 127 (1962), 
certiorari denied 370 U.S. 911. The Holman complaint charged, 
inter alia, that a Commission proceeding under Regulation A was 
void since the order precipitating it was issued without a quorum 
and because of alleged ex parte communications by the Commission 
staff to members of the Commission. In holding that the district 


court lacked jurisdiction to enjoin the proceeding on these bases, 


a 


4/ Appellant's position ignores the basic distinction between an 
investigation and an adjudicative proceeding by urging that all 
the traditional judicial safeguards which are accorded to 
respondents in such proceedings mist also be observed whenever 
an agency conducts an investigation. Chief Justice Warren 
explained the reasons for such a distinction as to both the 
Federal Trade Commission and Securities and Exchange Commission 
investigations in his opinion in Hannah v. Larche, 363 U.S. 420 
(1960). As to the former he said: 


‘The Federal Trade Commission could not conduct an 
efficient investigation if persons being investigated 
were permitted to convert the investigation into a 
trial, * * * any person investigated by the Federal 
Trade Commission will be accorded all the traditional 
judicial safeguards at a subsequent adjudicative pro- 
ceeding. ..." (Id. at 446) 


As to the latter he said: 


"undgubtedly, the reason for this distinction 

(in the S.E.C.'s rules) is to prevent the 
sterilization of investigations by burdening them 
with trial-like procedures." (Id. at 448) 


elle 


this Court enunciated considerations that apply with equal validity 


to the instant case: © 


| 
“The allegations made here — as to lack of a quorum 
and as to ex parte communications — even if true, 
are not necessarily of ea fundamental nature, and 
the evidence developed in the hearing may prove to | 
be such that, in the context of the whole case, the | 
procedural irregularities will not amount to 
reversible error. Cf. UNA Chapter, Flight Engineers 
International Ass'n v. National Mediation Board, 
U.S. App. D.C. » 294 F. 2d 905 (1961). Allow= 
ing the Commission a prior opportunity to decide thes 
matters avoids agency delay and gives the Commission | 
a chance to correct its own errors. It may elso, of 
course, eliminate any need for court review if the 
Commission eventually decides in Holman's favor." 


It is to be noted thet the allegations relating to ex parte 


communications and lack of a quorum were addressed to defects in 
the administrative tribunal itself. Yet this Court refused to 
enjoin. A fortiori is this result applicable to the imetent case 
where the alleged irregularities occurred at the investigational 
level. Consequently, unlike Treat, there can be no charge that the 
Hearing Examiner or the Commission has been so “tainted” as to 


deprive appellant of ea full and adequate opportunity at the hearing 
| 


itself to develop pertinent facts and suppress by motion any evie 
5/ | 


dence it conceives to have been illegally seized. | 
| 


Ee — ———————————_ e 


S/ See Bule 12 of the Commission's Rules of Practice, 17 CFR 240.12, 
and Section 7(b) of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S.C.A. 1006(b) .: 
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So long as there is a fair and impartial administrative 
forum available to consider appellant's registration statement in 
accordance with the standards established in the Securities Act 
of 1933 and the Commission's regulations promigated thereunder, 
the Treat case is not in point, and appellant's attempt to enjoin 


the Commission falls squarely within the Myers doctrine. Accord- 


ingly, the decision of the district court that it lacked jurisdiction 
6/ ; 


was correct, and should be affirmed. 


BS eee 


6/ Appellant has attempted to predicate district court 
jurisdiction on Section 10(b) of the Administrative 
Procedure Act, 60 Stat. 243, 5 U.S.C.A. 1009(b), and 
Section 22 of the Securities Act of 1933, 48 Stat. 86, 
15 U.S.C.A. 77a (Br. 1). Neither section supports this 
contention. Section 10(b) does not abolish the doctrine 
of exhaustion of administrative remedies. Transamerica 
Corp. v- McCabe, 80 F. Supp. 704 (D. D.C., 1948) ; see 
also Valenti v. Clark, 83 F. Supp. 167 (D. D.C., 1949). 
Section 25(a) of the Public Utility Holding Company Act, 
which parallels Section 22 of the Securities Act, has 
been interpreted in the following manner: 


“This section deals with the jurisdiction of 

the district court over offenses committed by 
persons or suits against such persons for 
wiolations of the... [Act]. Nothing in the 
language indicates that it includes the 
Securities and Exchange Commission as & possible 
violator of the Act, nor has any case been cited 
which in any way supports -such theory." Okin 

v. Securities and Exchange Commission, 46 F. Supp. 
481, 483 (S.D. N.Y., 1942), affirmed 134 F. 2d 
433 (C.A. 2, 1942). 
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II. All of Appellant's Non-Jurisdictional Arguments | 
Are Both Premature and Irrelevant to the Questi: 
before this Court. 

| 


For the reasons set forth above we submit that the lower 
i 
court's determination that it lacked jurisdiction to enjoin the 


stop-order proceeding is correct. Appellant, however, raises 
numerous irrelevant and premature arguments which tend to obscure 


the dispositive jurisdictional issue. Since we view all such 


arguments as not pertinent here, we answer only certain erroneous 
| 


aspects of them in summary fashion. 


A. Appellant has failed to show that its challenge to 
the combination of Sections 8(e) and 21(e) present 
a justiciable controversy within the scope of 
federal jurisdiction. 


The Commission, in its order authorizing the Section 8(e) 

| 

Section 8(e) of the 1933 Act and Section 21(a) of = 1934 Act. 
; 


Appellant argues that this combination is unlawful, apparently 


investigation, recited its statutory authority under both 


on the basis that a registrant could be compelled by the sanctions 
attached to Section 8(e) to furnish evidence which might otherwise 
be privileged under Section 21(a) (Br. 18). 


——— 


2/ It may be noted in passing that the same combination was 
present in Amos Treat & Co. v. Securities and Exchange) 
Commission, the case upon which appellant chiefly relies, 
yet no objection was there raised on that ground. See 
306 F. 2d at 262, n. 1. 


It is significant that nowhere in its complaint or its 
moving papers does appellant point to any specific answer given 
by any witness or to any piece of documentary evidence examined 
by the Commission's staff and assert that such answer or document, 
though privileged under Section 21(a), was nevertheless compelled 
to be disclosed under Section 8(e). Unless and until appellant 


points to such an actual, specific infringement, there is presented 


no justiciable controversy within the meaning of Article III of the 
8/ 


Constitution. Rather, appellant seeks to embark this Court upon 
the kind of excursion into abstract and hypothetical questions which 
has been uniformly condemned as inherently outside the scope of 
federal jurisdiction in a long line Se ee beginning with Muskrat 


y. United States, 219 U.S. 346 (1911). 


eee 


8/ The moving papers are nearly devoid of specific facts to sustain 
appellant's broadside charge that the investigation was 
{naccurate and incomplete. Aside from the general plaint that 
Mr. Wolf himself should have been allowed to explain matters to 
which his subordinates testified (Br. 19a-20a), appellant points 
to only one instance in which it is claimed that a witness was 
not allowed to complete his answer (Br. 18a-19a). Considering 
the fact that testimony was taken for several days, one such 
incident is hardly significant. But in support of its argument 
that Sections 8(e) and 21(a) were unconstitutionally combined, 
appellant has produced no substantiation whatsoever = even of so 
flimsy a character as the foregoing. 


This abstract and hypothetical question has in any event become 
moot. If it ever existed, it related solely to the investiga- 
tive proceeding, and should have been objected to at that stage. 
The proceeding here under attack is a stop-order proceeding 
instituted solely under the authority of Section 8(d) of the 
1933 Act. 
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Even if there were real merit to appellant's objection to 
the combination of Section 8(e) and 21(a), however, an injunctive 
action directed to the stop-order proceeding is not the eters 
forum for raising this objection. If evidence was obtained under 
the sanctions of Section 8(e) which was legitimately privileged 


| 
under Section 21(a) = a contention appellee by no means concedes 


«= appellant could be harmed only 4£ such evidence were made the 
basis of a legislative ee This, too, is of course 
mere conjecture, but in any event an injunction against the peor 
order proceeding would be a singularly inappropriate raeage 
In view of the vague and conjectural character of appellent's 
attack on the Commission's order authorizing the investigation and 
the absence of any correlation between that attack and the relief 


here prayed for, judicial review should properly be withheld until 


the conclusion of the administrative hearing. 
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10/ There is no objection on grounds of privilege to the intro~ 
duction of evidence obtained under the Section 8(e) sanction 
at the Section 8(d) hearing. The privilege appellant asserts 
is one which goes to the use to which evidence obtained under 
Section 8(e) can legitimately be put, not to the nature of the 
evidence which can be so obtained. Evidence irrelevant to the 
issues in the Section 8(d) hearing, regardless of the means used 
to obtain it, could of course be excluded on grounds of irrele- 
vance, without invoking the Constitution. As to relevant 
evidence, on the other hand, Congress cannot have intended to 
facilitate the gathering of evidence under Section 8(e) and at 
the same time make the sanction of that section meaningless 
by prohibiting the use of evidence thus obtained. | 
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o jurisdiction to enjoin 
TOC: the basis of the sible 
3 of the entry of a stop order because 
(a) there is no certainty that a stop order will issue 
and (b) the only appropriate forum for raising such @ 


question is the Court of Appeals, on petition for review. 


As has already been demonstrated, appellant's position 


throughout is founded on assumption, conjecture, and hypothesis. 


Nowhere is the vague and theoretical nature of appellant's claims 
more apparent than in its argument that the court should enjoin the 
Section 8(d) proceeding — designed to determine whether there is 
sufficient basis for the issuance of a stop order — because if 


such a stop order ultimately issued appellant would have no means 
i/ 
of lifting it. | It 4s much too early to forecast, before the 


Section 8(d) hearing has even begun, whether a stop order will ever 
a RENEE 


11/ We note that appellant has evidently abandoned its argument, 
vigorously pursued in the lower court, that it “was entitled 
as a matter of law to withdraw its Registration Statement” 
(Br. 3a). Where, as here, a registrant has issued and out- 
standing in the hands of the public shares of the same class 
of stock covered by the registration statement to which the 
stop-order proceeding is directed (see appellees’ Appendix B, 
infra), it has no right to withdraw its registration statement. 
See, e.g-, People Securities Co. v. Securities and Exchange 
Commission, 289 F. 2d 268 (C.A. 5, 1961) ; Columbia General 
Investment Corp. v. Securities and Exchange Commission, 265 F. 
2d 559 (C.A. 5, 1959); Securities and Exchange Commission v- 
Hoover, 25 F. Supp. 484, 487 (N.D. I1l., 1938). 


The more limited argument now made in support of the right to 
withdraw pre-supposes that an amendment could not now be filed 
because appellant no longer intends to sell any securities and 
thus the stop order, if entered, would remain in effect 
permanently unless withdrawal is permitted. 
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12/ | 
issue. During that hearing, eppellant will have ample oppor- 
tunity to cross-examine the Commission's witnesses, object S the 
introduction of evidence, call witnesses of its own, and introduce 
evidence tending to controvert the claims of the Commission's staff 
with respect to possible irregularities in the registration istate- 
ment. If there is in fact no basis for the issuance of a stop y 
order, the administrative hearing 4s obviously the only proper 
forum in which to esteblish that fact. Were a stop order erron- 
eously to issue on insufficient evidence, appellant could then 
“resort to the Court of Appeals to have such order set Ad 
By asking a district court prematurely to enjoin a proceeding for 


a stop order that may never issue, appellant necessarily assumes 


both that the Commission will enter an unwarranted order and that 


the Court of Appeals will enforce it — two assumptions which are 


highly questionable, to say the least. 


eee 


12/ “We cannot guess 4n advance the details of a proceeding to be 
held, when the rules of procedure permit a valid proceeding." 
National Lawyers Guild v. Brownell, 96 App. D.C. 252, 257, 

225 F. 2d 552, 557 (1955); cf. Fahey v- Mallonee, 332 U.S. 245, 
256 (1947) (dictum). 


Indeed, that is the exclusive method of judicial review provided 
by Congress in Section 9(a) of the Securities Act of 1933. 
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Since it is now too early to attempt to predict whether a 
stop order will ever issue, it is a fortiori premature to consider 
appellant's contention that it could not file an amendment to lift 


any stop order that might issue. Only on petition for review after 


the actual issuance of a stop order would it be appropriate to con- 


sider this contention, and even if the Court found merit in it, there 
are certainly less drastic remedies available to protect appellant's 


14/ 
rights than to enjoin the stop-order proceeding. 


C. Section 9(b) of the Administrative Procedure Act does 
not encompass a pre-effective registration statement. 


Appellant's entire argument invoking Section 9(b) of the 
Administrative Procedure Act is contingent upon the assumption, 
for which appeliant cites no authority, that a registration state- 
ment under the Securities Act. of 1933 is a “license within the 
meaning of the section relied upon. Despite the broad definition 
of the term "license" in the Administrative Procedure Act, 60 Stat. 
237, 5 U.S.C.A. 1001 (e), the question has never been judicially 
Meee re a a a TS 
14/ Appellant's whole argument on this point assumes that the 
stigma of a stop order can be wiped out by filing a subsequent 
correcting amendment. This is, of course, absurd. The very 
filing of an amendment after a stop order has been issuec is, 
in essence, an admission of guilt. A vigorous defense on the 


merits, such as will prevent a stop order from ever being issucs. 
is obviously the only effective means of vindication. 
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determined, and the Commission has rejected the view that Congress 
| 


intended the definition to extend to a registration statement which 

is essentially an enforcement vehicle to prevent fraud in the purchase 
and sale of securities =< basically a process of requiring disclosure, 
not of granting authority. In any event, the mere pendency of a 


registration statement which is not vet effective is clearly not a 
15/ 
license; at most, it might be viewed as an application for a' license. 


Accordingly, a pre-effective stop-order proceeding, which 


automatically stays the effectiveness of the registration statement, 
16/ | 
cannot be a proceeding to revoke or suspend a license. Since 


| 

15/ Both in the oral argument on the motion for a stay and in his 
brief ("the applicant for a license being given written) notice”, 
p- 9) counsel for the appellant has endeavored to equate 
“application” with "license" for purposes of the notice! require- 
ment. Section 9(b) is not susceptible of any such construction. 
The only mention of “application” is in the first sentence of 
that section, not in the second sentence which is the one that 
imposes the requirement of advance notice before "withdrawal, 
suspension, revocation or annulment oft any license." Certainly 
Congress did not intend to create an absurd, metaphysical 
concept of revocation or annulment of something which is not 
yet in existence. | 


| 
See 1 Loss, Securities Regulation, 304 (1961). The legislative 
history of the Administrative Procedure Act supports this view, 
see S. Rep. No. 752, 79th Cong., lst Sess. (1945); H.R. Rep. 
No. 1980, 79th Cong., 2d Sess. (1946). 
| 
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appellant's argument challenges a long-established and widely- 
accepted administrative construction it presents questions which, 
if they have any merit, would be of far-reaching significance in 


the administration of both the Securities Act and the Administrative 


Procedure Act. It is just such questions as these which should not 


be prematurely determined in a judicial forum until all the relevant 


considerations have been fully developed at the administrative level 
17/ 
and a decision has been made by the Commission. 


i 


17/ Even assuming, however, that the Section 9(b) requirements might 
otherwise be applicable to a stop-order proceeding, the section 
itself provides an exception applicable to the instant situation 
for "cases of willfulness or those in which public health, 
interest or safety requires otherwise.” Appellant's contention 
that the order instituting the stop-order proceeding does not 
recite willfulness or public interest requirements is no answer 
to this. It is also clear that the Commission could not demon- 
strate to the district court the existence of willfulness or pub- 
lic interest requirement, without first demonstrating that the 
registration statement is materially misleading — precisely the 
question which Congress entrusted to the Commission's determina-~ 
tion under Section 8(d) of the Securities Act. 


It should also be noted that the appellant's whole argument on 
Section 9(b) (Br. 11), is diametrically opposed to its other 
argument that, having decided not to sell any securities under 
this registration statement, no amendment could be filed to 
lift any stop order that might be entered (Br. 19). The decision 
not to issue securities under this statement and the original 
attempt to withdraw it came before, not after, the Commission 
instituted the stop-order proceeding (Br. 6). A written notice 
in advance of the institution of proceedings would have been a 
useless gesture if appellant is correct in urging that it could 
not have filed an amendment correcting the deficiencies recited 
in such notice. 
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The very novelty and complexity of the various questions 


raised by appellant are themselves compelling reasons for postponing 
| 
their resolution in Court until the administrative proceeding is 


completed and a final order is entered by the Commission. | Allowing 


an exception from the exhaustion rule in these circumstances would 


substantially frustrate the purpose of that rule, i-e., to eliminate 
| ; - 
the delay which would result from piecemeal judicial review, since 


astute counsel could presumably find some arguable point as to the 


procedure followed in almost any investigation. | 
| 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 


the order appealed from should be affirmed. 


PETER A. DAMMANN 
General Counsel 


WALTER P. NORTH : 
Associate General Counsel 


ROBERT J. GAREIS 
BARBARA A. LEE 


Attorneys 


Securities and Exchange Commission 
Washington 25, D.C. 
November, 1962 


APPENDIX A 


STATUTORY PROVISIONS 


ADJUDICATION 


Szo. 5. In every case of adjudication required by statute to be deter- 
mined on the record after opportunity for an agency hearing, except to 
the extent that there is involved (1) any matter subject to a subse- 
quent trial of the law and the facts de novo in any court; (2) the 
selection or tenure of ar: officer or employee of the United States other 
than examiners appointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elections; (4) the 
conduct of ‘military, naval, or foreign affairs functions; (5) cases in 
which an agency is acting as an agent for a court; and (6) the certifi- 
cation of employee representatives— 

(a) Nortce.—Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature thereof; (2) the 
legal authority and j iction under which the hearing is to be held; 
and (3) the matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to the proceeding 
shall give prompt notice of issues controverted in fact or law; and in 
other instances agencies may by rule require responsive pleading. In 
fixing the !!mes and places for hearings, due regard shall be had for 
the convenience and necessity of the parties or their representatives. 

(b) Procepune.—The agency shail afford all interested parties 
opportunity for (1) the submission and consideration of facts, argu- 
ments, offers of scttlement, or proposals of adjustment where time, 
the nature of the proceeding, and the public interest permit, and (2) 
to the extent that the parties are unabie so to determine any contro- 
versy by consent, hearing, and decision upon notice and in conformity 
with sections 7 and 8. 

(c) Seranation oF runctions.—The same officers who preside at 
the reception of evidence pursuant to section 7 shall make the recom- 
mended decision or initial decision required by section 8 except 
where such officers become unavailable to the agency. Save to the 
extent required for the disposition of ex parte matters as authorized 
by Jaw, no'stch officer shall consult any person or party on any fact 
in issue unless upon notice and opportunity for all parties to partici- 
pate; nor shall such officer be responsible to or subject to the super- 
vision or direction of any officer, employce, or agent engaged in thé 
pecoomaas of investigative or prosecuting functions for any agency. 
No officer, employee, or agent engaged in the performance of investi- 


gative or peeencnting functions for any agency in any case shall, in 


that or a factually related case, participate or advise in the decision, 
recommended decision, or agency review pursuant to section 8 except 
as witnessior counsel in public proceed This subsection shall 
not apply in determining applications for initial licenses or to pro- 
ceedings involving the validity or application of rates, facilities, or 
practices of public utilities or carriers; nor shall it be applicable in 
any manner to the agency or any member or members of the body 
Soop the agency. 

(d) Dectamatorr oxpers.—The agency is authorized in its sound 
discretion, with like effect as in the case of other orders, to issue 
a declaratory order to terminate a controversy or remove uncertainty. 


HEarinos 


Sec. 7. In hearings which section 4 or 5 requires to be conducted 
pursuant to this section— : : ‘ 

(b) Heartno powerrs.—Officers presiding at hearings shall have 
authority, subject to the published rules of the agen and within its 
powers, to (1) administer oaths and affirmations, (2) issue subpenas 
authorized by law, (3) rule upon offers of proof and receive relevant 
evidence, (4) take or cause depositions to be taken whenever the ends 
of justice would be served thereby, (5) regulate the course of the hear- 
ing, (6) hold conferences for the settlement or simplification of the | 
issues by consent of the parties, (7) dispose of procedural requests | 
or similar matters, (8) make decisi 


sions or recommend decisions in| 
conformity with section 8, and (9) take any other action ‘authorized | 
by agency rule consistent with this Act. | 
Sancrions aNp Powers 


Sec. 9. In the exercise of any power or authority— » 
(b) Lrcenses.—In any case in which application is made for a 
license required by law the agency, with due regard to the rights or | 
privileges of all interested parties or adversely affected persons | 
and with reasonable dispatch, shall set and complete any proceedings 
required to be conducted pursuant to sections 7 and 8 of this Act or | 
other proceedings required by law and shall make itsdecision. Except | 
in cases of -willfulness or those in which public health, interest, or 
satety requires otherwise, no withdrawal, suspension, revocation, or | 
annulment of any license shall be lawful unless, prior to the institution | 
of agency proceedings therefor, facts or conduct which may warrant 
such action shall have been called to the attention of the licensee by the | 
agency in writing and the licensee shall have been accorded opportunity 
to demonstrate or achieve compliance with all lawful requirements. | 
In any case in which the licensee has, in accordance with agency, rules, | 
made timely and sufficient application for 2 renewal or a new ee 
no license with reference to any activity of a continuing nature s 
expire until such application shall have been finally Acacias’ by 


the agency. 


JuvrcraL Review 


Sec. 10. Except so far as (1) statutes preclude judicial review or 

(2) agency action is by law committed to agency discretion— 

(b) Forse axp VENUE oF action.—The form of proceeding for judi- 
cial review shall be any special statutory review proceeding relevant 
to the aber er anseny court specified by statute ar, in the 
abeence er inadequacy théreof, any applicable form of legal action’ 
(including actions for declaratory Sadements or writs of ibitory 
or mandatory injunction or habeas corpus) in any court of competent 
seat TA action shall be subject to judicial review in 

oe mes proceedings oe es enforcement except to the 
exten! = and exclusive o i 
Sr provided by m, adeq uate, portunity for such review 


EXAMINERS 
Sxc. 11. Subject to the civil-service and-other laws to the extent 
not inconsistent with this Act, there shall be appointed by and for 
each agency as many qualified and competent examiners 2S may be 


necessary for proceedings pursuant to sections 7 and 8, who shall be 
assigned to cases in rotation so far as practicable and shall perform 
no duties inconsistent with their duties and responsibilities as examin- 
ers. iners shall be removable Deine agency in which they are 
employed only for good cause established and determined by the 
Civil Service Commission (hereinafter called the Commission) after 
opportunity for hearing and upon the record thereof. Examiners 
shall receive compensation prescribed by the Commission independ- 
ently of cy recommendations or ratings and in accordance with 
the Classification Act of 1923, as amended, except that the provisions 
of paragraphs (2) and (3) of subsection (b) of section 7 of said 
Act, as amended, and the provisions of section 9 of said Act, as 
amended, shall not be applicable. Agencies occasionally or tempo- 
rarily insufficiently ed may utilize examiners selected by the 
Commission from and with the consent of other cies. For the 
purposes of this section, the Commission is au' orized to make 
investigations, require zpos by agencies, issue reports, including an 
annual report :to the promulgate ree appoint such 
advisory committees as may be deemed necessary, recommend eee 
tion, su witnesses or records, and pay witness fees as estab! 
for the United States courts. ; 


PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 | 


Jurisdiction of Offenses and Suits 


Sec. 25. The District Courts of the United 
States, the Supreme Court of the District of Co- 
lumbia, and the United. States courts of any Ter- 
ritory or other place subject to the jurisdiction of 
the United States shall have jurisdiction of viola- 
tions of this title or the rules, regulations, or 
orders thereunder, and, concurrently with State 
and Territorial courts, of all suits in equity and 
actions at law brought to enforce any liability or 
duty created by, or to enjoin any violation of, this 
title or the rules, regulations, or orders thereunder. 
Any criminal proceeding may be brought in the 
district wherein any act or transaction constitut- 
ing the violation occurred. Any suit or action to 
enforce any liability or duty created by, or to en- 
join any violation of, this title or rules, regula- 
tions, or orders thereunder, may be brought in any 
such district or in the district wherein the de- 
fendant is an inhabitant or transacts business, and 
process in such cases may be served in any district 
of which the defendant is an inhabitant or trans- 
acts business or wherever the defendant may be 
found. Judgments and decrees so rendered shall 
be subject to review as provided in sections 128 
and 240 of the Judicial Code, as. amended 
(U. S. C., title 28, secs. 225 and 347), and section 
%, as amended, of the Act entitled “An Act to 
establish a court of appeals for the District of 
Columbia”, approved February 9, 1893 (D. C. 
Code, title 18, sec. 26). No costs shall be assessed 
for or against the Commission in any proceeding 
under this title brought by or against the Com- 
mission in any court. 
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SECURITIES ACT OF 1933 


Court Review of Orders 


Sec. 9. (a) Any person aggrieved by an order 
of the Commission may obtain a review of 
such order in the Court of Appeals of the United 
States, within any circuit wherein such person re- 
sides or has his principal place of business, or in 
the United States Court of Appeals for the Dis- 
trict of Columbia, by filing in such court, within 
sixty days after the entry of such order, a written 
petition praying that the order of the Commission 
be modified or be set aside in whole or in part. A 
copy of such petition shall be forthwith trans- 
mitted by the clerk of the court to the Commis- 
sion, and thereupon the Commission shall file in 
the court the record upon which the order com- 
plained of was entered, as provided in section 2112 
of title 28, United States Code. No objection to 
the order of the Commission shall be considered 
by the court: unless such objection shall have been 
urged before the Commission. The finding of the 
Commission as to the facts, if supported by evi- 
dence, shall be conclusive. If either party shall 
apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of the 
curt that such additional evidence.is material and 
that there were reasonable grounds for failure to 
adduce such evidence in the hearing before the 
Commission, the court may order such additional 
evidence to be taken before the Commission and 
to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the 
court may seem proper. The Commission may 
modify its findings as to the facts by reason of the 
additional evidence so taken, and it shall file such 
modified or new findings, which, if supported by 
evidence, shall be conclusive, and its recommen- 
dation, if any, for the modification or setting aside 
of the original order. The jurisdiction of the 
court shall be exclusive and its judgment and de- 
cree, affirming, modifying, or setting aside, in 
whole or in part, any order of the Commission, 
shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or cer- 
tification as provided in sections 239 and 240 of 
-the Judicial Code, as amended (U.S.C., title 28, 
secs. 346 and 347). 


Injunctions and Prosecution of Offenses 


Sxc. 20. (a) Whenever it shall appear to the 
Commission, either upon complaint or otherwise, 
that the provisions of this title, or of any rule or 
regulation prescribed under authority thereof, 
have been or are about to be violated, it may, in 
its discretion, either require or permit such person 
to file with it a statement in writing, under oath, 
or otherwise, as to all the facts and circumstances 
concerning the subject matter which it believes to 
be in the public interest to investigate, and may 
investigate such facts. 


Jurisdiction of Offenses and Suits 


Sec. 22. (a) The district courts of the United 
States, the United States courts of any Territory, 
and the United States District Court for the 
District of Columbia? shall have jurisdiction of 
offenses and violations under this title and under 
the rules and regulations promulgated by the Com- 
mission in respect thereto, and concurrent with 
State and Territorial courts, of all suits-in equity 
and actions at law brought to enforce any liability 
or duty created by this title. Any such suit or 
action may be brought in the district wherein the 
defendant is found or is an inhabitant or transacts 
business, or in the district where the offer or? sale 
took place, if the defendant participated therein, 
and process in such cases may be served in any 
other district of which the defendant is an inhabi- 
tant or wherever the defendant may be found. 
Judgments and decrees so rendered shall be sub- 
ject to review as provided in sections 128 and 240 
of the Judicial Code, as amended (U. S. C., title 
98, secs. 225 and 847). No case arising under this 
title and brought in any State court of compe- 
tent jurisdiction shall be removed to any court 
of the United States. No costs shall be assessed 
for or against the Commission in any proceeding 
under this title brought by or against it in the 
Supreme Court or such other courts. 


\(b) In case of contumacy or refusal to obey a 
subpena issued to any person, any of the said 
United States courts, within the jurisdiction of 
which said person guilty of contumacy or refusal © 
to obey is found or resides, upon application by 
the Commission may issue to such person an order 
requiring such person to appear before the Com- 
mission, or one of its examiners designated by it, 
there to produce documentary evidence if so or- 
dered, or there to give evidence touching the matter 
in question; and any failure to obey such order of 
the court may be punished by said court as a con- 
tempt thereof. 

| (c) No person shall be excused from attending 
and testifying or from producing books, papers, 
contracts, agreements, and other documents before 
the Commission, or in obedience to the subpena 
of the Commission or any member thereof or any 
officer designated by it, or in any cause, or proceed- 
ing instituted by the Commission, on the ground 
that the testimony or evidence, documentary or 
otherwise, required of him, may tend to incriminate 
him or subject him to a penalty or forfeiture ; but 
no individual shall be prosecuted or subjected to 
any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he 
is compelled, after having claimed his privilege 
against self-incrimination, to testify or produce 
evidence, documentary or otherwise, except that 
such individual so testifying shall not be exempt 
from prosecution and punishment for perjury 
committed in so testifying. 


Investigations ; Injunctions and Prosecution 
. of Offenses 


Section 21. (a) The Commission may, in its dis- 
cretion, make such investigations as it deems neces- 
sary to determine whether any person has 
violated or is about to violate any provision of 
this title or any rule or regulation thereunder, and 
may require or permit any person to file with it a 


statement in writing, under oath or otherwise as 
the Commission shall determine, as to all the facts 
and circumstances concerning the matter to be in- 
vestigated. The Commission is authorized, in its 
discretion, to publish information concerning any 
such violations, and to investigate any facts, con- 
ditions, practices, or matters which it may deem 
necessary or proper to aid in the enforcement of 
the provisions of this title, in the prescribing of 
rules and regulations thereunder, or in securing 
information to serve as a basis for recommending 
further legislation concerning the matters to which 
this title relates. 


GENERAL RULES AND REGULATIONS UNDER THE 
SECURITIES ACT OF 1933 


Rule 477 Withdrawal of Registration State- 
ment or Amendment 


| Any registration statement or any amendment 
or exhibit thereto may be withdrawn upon appli- 
cation if the Commission, finding such withdrawal 
consistent with the public interest and the protec- 
tion of investors, consents thereto. The applica- 
tion for such consent shall be signed and shall 
state fully the grounds upon which made. The 
fee paid upon the filing of the registration state- 
ment will not be returned to the registrant. The 
papers comprising the registration statement or 
amendment thereto shall not be removed from the 
files of the Commission but shall be plainly 
marked with the date of the giving of such consent, 
and in the following manner: “Withdrawn upon 
the request of the registrant, the Commission 
consenting thereto.” 


RULES OF PRACTICE OF THE SECURITIES AND EXCHANGE 
COMMISSION 


Rule 12. Motions and Applications. 

(a) Review of hearing officer’s rulings. Upon 
exception to any ruling of the hearing officer, the 
matter shall, on request of a party, be promptly 
certified to the Commission for its consideration 
upon a finding by the hearing officer: (1) That 
there is at issue a privilege not to answer questions 
posed; or (2) that a subsequent reversal of the 
ruling by the Commission would unduly delay or 
prolong the proceeding or cause undue inconven- 
ience to the parties, taking into consideration the 
probability of such reversal. If the hearing officer 
does not certify the matter, a party may apply to 
the Commission for review, or the Commission on 
its own motion may direct that the matter be sub- 
mitted to it for review. Unless otherwise ordered 
by the hearing officer, the hearing before the hear- 
ing officer shall continue whether or not such 
certification or application is made. Failure to re- 
quest certification or to make such an application 
will not waive the right to seek review of the rul- 
ing of the hearing officer after the close of the hear- 
ing pursuant to Rules 16(d) and 17. The Com- 
mission will prescribe the procedure for each ap- 
plication hereunder and paragraphs (b) and (c) 
of this rule shall not apply. 

(b) Motions to Commission. All motions and 
applications not required to be made to the hearing 
officer pursuant to Rule 11 shall be made to and 
ruled upon by the Commission. 


(c) Filing of motions to Commission ; briefs. 
Motions or applications calling for determination 
by the Commission shall be filed with the Secre- 
tary or other duly authorized officer of the Com- 
mission in writing, provided that motions or ap- 
plications calling for determination by the Com- 
mission but made in the course of a hearing may 
be filed, in writing with the hearing officer, who 
shall refer such motion or application to the Com- 
mission. Any such motion or application shall be 
accompanied by a written brief of the points and 
authorities relied upon in support of the same. 
Any party may file an. answering brief within 5 
days after service upon him of such motion or 
other application as provided in Rule 23 unless 
otherwise directed by the Commission. Motions 
and applications will be considered on the briefs 
filed following the time for filing the answering 
brief, unless otherwise directed by the Commission. 
No oral argument will be heard on such matters 
unless the Commission so directs. Unless other- 
wise ordered by the Commission or the hearing 
officer, the hearing shall continue pending the de- 
termination of the motion or application by the 
Commission. Where 2 stay of effectiveness of an 
order of the Commission is sought, application 
therefor shall be made prior to the filing of a 
petition to review or, in connection with a petition 
pursuant to Section 15.(b) (+) of the Securities 
Exchange Act of 1934, at any time when a peti- 
tion for review of the disqualifying order of the 
Commission is not pending. 


(EXCERPT FROM APPELLANTS PRELIMINARY PROSPECTUS SHOWING 
NUMBER OF CLASS A COMMON STOCK OUTSTANDING IN HANDS 
OF PUBLIC) | 

| 

| 


CAPITALIZATION 


The capitalization of the Company at December 31, 1961, adjusted for th¢ following (a) assum- 
ing the sale of all the 634% Convertible Subordinate Debentures and all the Class A Common 
Stock of the Company offered in this Prospectus (b) bank borrowings ahd (c) assuming the 
acquisitions described under “Properties.” 


Title of Class 
Debt: : 
6% Unsecured Bank Loans $ 2,400,000 
Installment Notes payable : 160,907 
Mortgages payable(1) | 10,090,584(2) 


Notes Payable due June 15, 1962 to july 
31, 1962 : | 1,225,000(3) 


Notes Payable due May 31, 1965 | 500,000(3) 
7.2% Subordinated Debentures, due 

March 10, 1976 3,533,985(3) 
634% Convertible Subordinate Deben- 

tures None| 1,321,500(4) 


Total Debt(5) $13,647,176 $19,231,976 
Capital Stock: : | 
Capital 


Class A Common Stock, par value $1 
share 5,000,000 shs. 784,600 shs. 1,048,900 shs.(6) 


305,000shs.  305,000shs. 305,000 shs. 

Surplus: | 
Capital surplus(8) $ 1,409,228 $ 1,409,228 
Earned surplus (deficit) (8) (144,788) (144,788) 

| 


(1) For information as to mortgage amortization payments for the next five fiscal years reference is made to Note 5 
to the December 31, 1961 Financial Statements. i 
M indebtedness as of December 31, 1961 plus mortgages on properties acquired or to be acquired since 
(2) Mortgage ae described in the prospectus. ~ 1 
(3) See “Consolidated Balance Sheet” as at March 31, 1962 herein. 
(4) On the basis of 5,286 units sold. 


such debentures 
(4) 40,000 shares for issuance upon the exercise of options under the stock option plan referred to under the 
caption “Stock Options”. 


@) For a description of the rights of these shares, reference is made to the caption “Description of Capital Stock” 
(8) The amounts shown are stated as at December 31, 1961. Reference is made to the December 31, 1961 Balance 
sae | 
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Fit: : Nova 1962 


Statement of Question Presented 


Does the United States District Court, on due process 
grounds, have jurisdiction to enjoin an administrative pro- 
ceeding before the Securities and Exchange Commission 
prior to its commencement, as distinguished from judicial 
review of an administrative order after completion of pro- 
ceedings, where the uncontroverted facts show that 


(1) Such agency proceeding was instituted without prior 
written notice to Appellant of the facts warranting the pro- 
ceeding and without affording Appellant an opportunity to 
achieve compliance, and where Appellant claims the order 
for the proceeding violates the specific requirements of sec- 
tion 9 of the Administrative Procedure Act and the agency’s 
own. long established practice. 


(2) The order for such proceeding followed an “investi- 
gation” and “examination” by the Commission staff, in which 
Appellant’s premises were unlawfully searched, documents 
were unlawfully seized and an incomplete and inaccurate 
transcript of the “examination” of witnesses was made, and 
where it is claimed that the Commission was unduly influ- 
énced thereby in instituting such proceeding. 


(3) The order for such proceeding followed an “investi- 
gation” and an “examination” by the Commission staff made 
under the purported authority of section 8(e) of the Secu- 
rities Act of 1988 and section 21(a) of the Securities 
Exchange Act of 1934, and where it is claimed that such 
combination was unlawful. 


(4) If the agency proceeding eventuates in the issuance 
of a “stop order”, Appellant will be left without any statu- 
tory remedy for lifting such “stop order” because of the 
prior notice of withdrawal of its Registration Statement and 
declared intention not to offer any securities for sale. 


STATEMENT OF QUESTION PRESENTED 
JURISDICTIONAL STATEMENT 


STATEMENT OF CasB 
Procedural Aspects 
The Opinion Below 


Conduct of the “Investigation” 

Conduct of the “Examination” 

Appellant’s Application for Withdrawal .... 
Appellant’s Affidavits Undenied 


2 
2 
3 
3 
5 
6 
6 
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Statutes INVOLVED 


ARGUMENT: 


I. The order of the Commission, dated September 
24, 1962, fixing the hearing sought to be en- 
joined is null and void since it had the effect of 
instituting an agency proceeding involving the 
suspension of a license without first affording 
plaintiff an opportunity to achieve compliance, 
all in violation of the Administrative Procedure 


. The order of the Commission, dated September 
24, 1962, fixing the hearing sought to be en- 
joined, being based on illegally seized evidence 
and an incomplete record, is null and void ... 


. The combining of proceedings pursuant to sec- 
tions 8(e) of the Securities Act of 1933, as 
amended, and 21(a) of the Securities Exchange 
Act of 1934, as amended, was improper and 
renders null and void the Commission’s order 
dated September 24, 1962 


. The stop order hearings, if they eventuate in 
the issuance of a stop order, will violate due 
process requirements since Appellant, by vir- 
ture of its announced intention in its notice of 
withdrawal not to offer or sell securities pur- 
suant to the Registration Statement, will have 
no remedy under the Securities Act of 1933 by 


which the stop order can be lifted 


. Since Appellant attacks the Commission’s au- 
thority and jurisdiction to conduct the proceed- 
ing sought to be enjoined and claims that such 
proceeding presents violations of fundamental 
due process requirements rather than mere 
procedural irregularities, it should not be re- 
quired to participate in the administrative 
proceeding, particularly where to do so would 
involve irreparable economic injury 


CONCLUSION 


ili 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 


This action arises under the Fifth Amendment to the 
Constitution of the United States, the Administrative Pro- 
cedure Act, 60 Stat. 237, 5 U.S.C. A., sec. 1001 et seg. and 
the Securities Act of 1933, 48 Stat. 74, 15 U.S.C. A., sec. 77a 
et seq., as amended. 


Jurisdiction of the United States District Court to enjoin 
the administrative proceedings of the Securities and Ex- 
change Commission attacked by Appellant herein and the 
jurisdiction of this Court upon appeal to review the order 
of the District Court denying Appellant’s motion for a pre- 
liminary injunction is sustained by section 10(b) of the 
Administrative Procedure Act, 60 Stat. 243, 5 U.S. C. A., sec. 
1009(b), section 22 of the Securities Act of 1933, 48 Stat. 86, 
15 U.S.C. A., sec. 77a et seg. and section 1292 of Title 28 
of the United States Code, 62 Stat. 929. 


The authority of this Court to stay the administrative 
proceedings sought to be enjoined is based on section 10(d) 
of the Administrative Procedure Act, 60 Stat. 243, 5 
U.S.C. A, sec. 1009(d). 


Reference is made to the Complaint for Injunction herein 
(and to paragraph 1 thereof) set forth in the Appendix 
hereto at page la. 


Statement of Case 


Procedural Aspects 


On October 20, 1962, Appellant filed a verified complaint 
and commenced this action permanently to enjoin the Secur- 
ities and Exchange Commission (the “Commission”) from 
continuing and prosecuting a certain proceeding, commonly 
known as a “stop order” proceeding, pursuant to section 
8(d) of the Securities Act of 1933, as amended, and to ob- 
tain an order directing the Commission to vacate and dis- 


continue said proceeding. On such date, Appellant applied 
to Richmond B. Keech, United States District Court Judge, 
for a temporary restraining order to stay the administrative 
proceeding pending determination by the United States Dis- 
trict Court of Appellant’s motion for a preliminary injunc- 
tion, and said application was denied. 


On October 23, 1962, Appellant’s motion for a preliminary 
injunction came before United States District Court Judge 
Leonard P. Walsh who, on October 24, 1962, denied said 
motion with a written memorandum and order (set forth in 
the Appendix hereto at p. 48a). On such date, Appellant 
filed its Notice of Appeal to this Court (App. 47a) and its 
Petition to this Court (App. 48a) for an order staying 
further prosecution of said administrative proceeding pend- 
ing the determination of this appeal. 


The administrative proceeding under attack was origi- 
nally scheduled to commence October 8, 1962 and was post- 
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poned to October 22, 1962 by stipulation between the parties 
which was expressly made “without prejudice to the right 
of The Wolf Corporation to take any action with respect to 
the instant proceedings to the same extent as if the postpone- 
ment had not been agreed to or stipulated.” By reason of a 
number of adjournments (one at the suggestion of Judge 
Walsh), said proceeding has been postponed until 11 200 
o’clock in the morning of November 5, 1962. Appellant has 
not appeared generally in the proceeding and has reserved 
all its rights to attack same. 


The Opinion Below 


Judge Walsh, in denying Appellant’s motion for a pre- 
liminary injunction, stated (App. 46a) : 


“The Court therefore finds that the motion for a 
preliminary injunction must be denied as Plaintiff 
has not exhausted its administrative remedies, and 
the matters presented may not be judicially reviewed 


until after the administrative proceedings are con- 
cluded and the decision of the Commission goes against 
the Plaintiff.” 


The Facts of the Case * 


On January 26, 1962, Appellant filed a Registration State- 
ment on Form S-11 with the Commission (file No. 2-19705) 
relating to a proposed public offering of certain of its Deben- 
tures and Common Stock. Said Registration Statement was 
amended by Appellant on June 1, 1962. 


* The uncontroverted affidavits submitted by Appellant in support 
of its motion for a preliminary injunction are included in Appendix A 
hereto, reference to which will read: “App. la, etc.” Reference is 
made to the affidavit of Milton E. Mermelstein, Esq., sworn to Octo- 
ber 19, 1962 (the “Mermelstein affidavit”; App. 14a), of Richard 
Weisinger, Esq., sworn to October 18, 1962 (the “Weisinger affi- 
davit” ; App. 33a), and of Joseph Eckhaus, Esq., sworn to October 18, 
1962 (the “Eckhaus affidavit”; App. 37a). Reference is also made 
to the affidavit of Mr. Irving Katz, court reporter, sworn to July 25, 
1962, which is annexed as an Exhibit to the Mermelstein affidavit 


(App. 29a). 
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As shown in the Weisinger affidavit (App. 33a-34a), dur- 
ing the period from January 2, 1962 through June 1, 1962, 
there were periodic discussions between counsel for Appel- 
lant and the Commission’s staff concerning the Registra- 
tion Statement and during all such discussions counsel and 
Appellant cooperated fully with the staff so as to provide it 
with any additional or supplemental information which it 
required in connection with the processing of the Registra- 
tion Statement. 


On July 16, 1962, without any prior notice whatsoever to 
Appellant or its counsel (Complaint, par. 22, App. 6a), 
members of the Commission’s staff appeared at Appellant’s 
offices and stated that they were authorized by the Commis- 
sion to conduct an investigation, on the spot, into its affairs. 
Prior to such time, neither Appellant nor its counsel had 
any inkling that the Commission staff considered the Regis- 
tration Statement in any way defective or that there was 
any question concerning the adequacy or accuracy of dis- 
closure of material facts therein (App. 34a, 37a-41a). 


Despite the fact that at such date the Registration State- 
ment had been on file with the Commission for six months 
and despite the fact, as shown in the Eckhaus affidavit (App. 
37a), that several written requests were made to the Com- 
mission to expedite the processing of said Registration State- 
ment, the Commission had never issued its formal “letter of 
comment” to Appellant in accordance with its long estab- 
lished practice and custom (Complaint, par. 4, App. 2a; 
App. 33a). Thus there has never been any notice in writing 
to the Appellant prior to the “institution of agency pro- 
ceedings.” Furthermore, it should be noted that the Regis- 
tration Statement, by reason of the delaying amendment 
legend pursuant to Rule 473 of the Commission’s General 
Rules and Regulations under the Securities Act of 1933, 
could not have become effective without the express approval 
and consent of the Commission (Complaint, par. 5, App. 2a). 
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Conduct of the “Investigation” 


As shown in the Eckhaus’ affidavit (App. 37a-42a), mem- 
bers of the Commission’s staff, on the morning of July 16, 
1962, stated that their “investigation” and “examination” 
were authorized pursuant to an order of the Commission 
dated July 13, 1962. Although a specific request was made 
for a copy of the Commission’s order, the request was refused 
but a copy was exhibited. Portions of said order of July 13, 
1962, as read via telephone to counsel for Appellant herein 
on October 17, 1962 by a member of the Commission’s staff 
(App. 16a), directed an “investigation” and “examination” 
not only pursuant to section 8(e) of the Securities Act of 
1933 but also pursuant to section 21(a) of the Securities 
Exchange Act of 1934, Section 8(e) empowers the Com- 
mission “to make an examination in any case in order to 
determine whether a stop order should issue under subsec- 
tion (d) of this section”. Section 21(a) of the Securities 
Exchange Act of 1934 authorizes the Commission to conduct 
investigations to assist it “in the prescribing of rules and 


regulations” and “in securing information to serve as a basis 
for recommending further legislation concerning the matters 
to which this chapter relates”, among other things; said 
order of July 18, 1962 recited, among four specified purposes, 
the two here quoted (App. 17a). 


As shown in the Eckhaus affidavit (App. 37a, et seq.), 
the “investigation” opened with the categorical announce- 
ment by the staff that “failure to cooperate” fully would re- 
sult in the immediate cessation of any investigation and the 
immediate and summary issuance of a stop order. Appellant, 
its officers and counsel were told that a stop order could be 
obtained in ten minutes that would stop the sale of “any 
of your securities” (App. 38a). Appellant was told that the 
members of the staff conducting the “investigation” had al- 
ready determined that a stop order should issue. As shown 
in paragraphs 8, 9, 10 and 11 of the Eckhaus affidavit (App. 
39a-40a), to which specific reference is made, the “investiga- 
tor” rifled through files indiscriminately, many of which had 


no relevance whatsoever to the matters under investigation 
despite the very broad scope of the inquiry; papers and files 
were removed from Appellant’s office without its knowledge, 
permission, or consent; and certain files examined by the 
staff are now missing from Appellant’s office. 


Conduct of the “Examination” 


As conclusively shown in the moving papers and more 
specifically by the sworn affidavit of Mr. Irving Katz, a court 
reporter employed by the Commission for the purpose of 
recording testimony of witnesses (App. 29a), the record sub- 
mitted by the staff to the Commission and upon which the 
order of September 24, 1962, was based was incomplete and 
inaccurate in that, at the express direction of the staff, 
matters transpiring at the examination were not recorded 
and witnesses were not permitted to give complete answers. 
Moreover, a key witness having knowledge of material facts 
was denied the opportunity fully to testify, so as to reflect 
accurately the true state of facts, thus providing more infor- 
mation to assist the Commission (App. 19a-20a). 


Appellant’s Application for Withdrawal 


On July 25, 1962, the Commission’s staff was notified by 
telephone that Appellant wished to withdraw its Registra- 
tion Statement (App. 20a). On August 6, 1962, Appellant 
notified the Commission in writing of its withdrawal of its 
Registration Statement (Exhibit C; App. 30a). Appellant’s 
notice of withdrawal was thus filed prior to the institution 
of the stop order proceedings, prior to the sale of any of the 
securities sought to be registered and prior to the effective- 
ness of the Registration Statement. 


Although specifically requested by Appellant, no hearing 
has ever been afforded Appellant on its application of with- 
drawal (App. 21a). On October 11, 1962, Appellant learned 
from the Commission for the first time that its application 
for withdrawal and request for hearing were denied (Ibid). 


Appellant’s Affidavits Undenied 


It is significant that none of the facts set forth in the 
affidavits submitted by Appellant were denied or in any way 
controverted. As noted by the court below (App. 45a), 
“there is no denial by affidavits by the Defendant, Securities 
and Exchange Commission, as to Plaintiff’s allegations con- 
cerning the procedures followed.” 


Statutes Involved 


The relevant parts of the statutes involved are set forth 
in separate Appendix B. 


Statement of Points 


. The order of the Commission, dated September 24, 
1962, fixing the hearing sought to be enjoined is 
null and void since it had the effect of instituting 
an agency proceeding involving the suspension of 
a license without first affording appellant an oppor- 
tunity to achieve compliance, all in violation of the 
Administrative Procedure Act. 


. The order of the Commission, dated September 24, 
1962, fixing the hearing sought to be enjoined, being 
based on illegally seized evidence and an incomplete 
record, is null and void. 


The combining of proceedings pursuant to sections 
8(e) of the Securities Act of 1933, as amended, and 
21(a) of the Securities Exchange Act of 1934, as 
amended, was improper and renders null and void 
the Commission’s order dated September 24, 1962. 


. The stop order proceeding, if it eventuates in the 
issuance of a stop order, will violate due process 
requirements since appellant, by virtue of its an- 
nounced intention in its notice of withdrawal not 
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to offer or sell securities pursuant to the Registration 
Statement will have no remedy under the Securities 
Act of 1933 by which the stop order can be lifted. 


. Since Appellant attacks the Commission’s authority 
and jurisdiction to conduct the proceeding sought to 
be enjoined and claims that such proceeding presents 
violations of fundamental due process requirements 
rather than mere procedural irregularities it should 
not be required to participate in the administrative 
proceeding, particularly where to do so would involve 
irreparable economic injury. 


Summary of Argument 


Appellant’s attack on the administrative proceeding 
sought to be enjoined is based on wncontroverted facts and 
is mounted, first, on the claim that the conduct of the Secur- 
ities and Exchange Commission in this matter involved 
fundamental infirmities and administrative excesses in com- 
plete disregard of elements of fairness and in violation of 
basic requirements of due process and, second, on its con- 
tention that by reason of provisions of the Administrative 
Procedure Act the Commission has no jurisdiction or author- 
ity to conduct such proceedings at this time. 


It must be emphasized that Appellant is not seeking 
judicial review of an order of an administrative agency 
following the completion of agency proceedings. Appellant 
is seeking an injunction to restrain such proceedings as 
without statutory authority and as violative of basic consti- 
tutional and statutory rights which transcend mere pro- 
cedural irregularities but rise to the level of denial of due 
process. 


The deprivation of fundamental rights heretofore suf- 
fered by Appellant have contaminated and tainted future 
proceedings before the Commission and, unless the Com- 


mission is required to initiate its proceedings anew, with 
due regard for elementary and traditional concepts of 
fairness, Appellant cannot receive a fair hearing before the 
Commission and will suffer irreparable economic injury 
(which cannot be rectified on subsequent judicial review) 
if the proceeding is permitted to continue. 


Appellant attacks the very authority of the Commission 
to conduct the proceeding sought to be enjoined. The Ad- 
ministrative Procedure Act specifically requires that before 
an agency proceeding respecting the suspension of a license 
may be instituted the applicant for a license be given written 
notice of “facts or conduct which may warrant such action” 
and be accorded “opportunity to demonstrate or achieve 
compliance with all lawful requirements.” In the absence 
of a finding of “willfulness”, there is no justification for the 
Commission’s departure in this case from its long established 
procedure, which accords with the requirements of the Ad- 
ministrative Procedure Act, of sending a written “letter of 
comment” or “deficiency letter” to registrants in respect of 
Registration Statements filed with the Commission pursuant 
to the Securities Act of 1933, as amended. Particularly is 
this so since Appellant specifically notified the Commission 
of its intention not to offer or sell securities pursuant to its 
Registration Statement in its written notice of withdrawal 
thereof and requested a hearing which was denied. 


The due process infirmities upon which Appellant relies 
are: 


(a) The Commission’s determinations (i) to deny Appel- 
lant prior written notice and the opportunity to achieve 
compliance with lawful requirements, (ii) to deny Appel- 
lant’s right to withdraw the subject Registration Statement 
and (iii) to conduct the stop order proceeding sought to be 
enjoined, were based on the fruits of an “investigation” and 
“examination” which were in all respects unlawful. Appel- 
lant’s premises were illegally searched. Documents were 
illegally seized. Information and papers were obtained 
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under economic duress. A court reporter was prevented 
from making an accurate transcript. Witnesses were not 
permitted to complete answers. A key witness with knowl- 
edge of material facts was not permitted to testify. 


(b) The aforesaid “investigation” and “examination” 
were conducted by the Commission’s staff under the purported 
authority of section 8(e) of the Securities Act of 1933 and 
section 21(a) of the Securities Exchange Act of 1934, Said 
section 8(e) empowers the Commission to conduct an 
“examination” in order to determine whether a stop order 
should issue under section 8(d) of the Securities Act of 1933. 
Said section 8(e) provides that if “the issuer * * * shall fail 
to cooperate, or shall obstruct or refuse to permit the making 
of an examination, such conduct shall be proper ground for 
the issuance of a stop order.” Said section 21(a) among 
other things, authorizes the Commission “to investigate any 
facts, conditions, practices, or matters which it may deem 
necessary or proper to aid * * * in securing information to 
serve as a basis for recommending further legislation con- 
cerning the matters to which this chapter relates.” The 
Commission’s direction to its staff to conduct an “investiga- 
tion” and “examination” in this case stated, among other 
things, that it was for the purpose of securing information 
for legislative purposes. It is improper and unlawful to 
combine a section 8(e) “examination” with a section 21(a) 
“investigation”. One under an 8(e) examination is subject 
to the penalty of the summary issuance of a stop order, but 
at least the scope of the inquiry is limited. One under a 
21(a) investigation may legitimately “fail to cooperate” 
upon. the assertion of constitutional, statutory, and common 
law rights and privileges and may insist on the proper limi- 
tation of the scope of the inquiry. A combination of both 
makes the area of inquiry limitless and renders witnesses 
helpless, for, if rights and privileges are asserted, a stop 
order may be issued summarily. 


(c) If the stop order proceeding eventuates in the issu- 
ance of a stop order (without any finding of willfullness or 
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otherwise) Appellant will be powerless to cause the lifting 
of the stop order. Under the statutory scheme of the 
Securities Act of 1933, in order to lift a stop order, it is 
necessary to amend the Registration Statement in accord- 
ance with the Commission’s findings in the stop order. How- 
ever, under the statutory scheme, in order to amend a 
Registration Statement, it is essential that the registrant 
have an intention to offer and to sell securities pursuant 
thereto. Since Appellant filed its notice of withdrawal of 
the Registration Statement and announced its intention not 
to offer securities pursuant thereto, no statutory remedy 
would be available for removing the stop order and amelio- 
rating the economic injuries incident thereto. 


Under the circumstances of this case, Appellant should 
not be required to follow the debilitating path of exhausting 
administrative remedies since the incurable defects com- 
plained of are fundamental and per force, upon later review, 
must constitute reversible error. The uncontroverted affi- 
davits show that the continued prosecution of the administra- 


tive proceeding will lead to serious and irreparable economic 
damage to Appellant. 


ARGUMENT 


I. The order of the Commission, dated September 
24, 1962, fixing the hearing sought to be enjoined is null 
and void since it had the effect of instituting an agency 
proceeding involving the suspension of a license without 
first affording plaintiff an opportunity to achieve com- 
pliance, all in violation of the Administrative Procedure 
Act. 


The Administrative Procedure Act (60 Stat. 642, 5 
U.S. C., sec. 1008(b) ) provides in pertinent part: 


«“... Except in cases of willfulness or those in which 
public health, interest, or safety requires otherwise, 
no withdrawal, suspension, revocation, or annulment 
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of any license shall be lawful unless, prior to the in- 
stitution of agency proceedings therefor, facts or 
conduct which may warrant such action shall have 
been called to the attention of the licensee by the 
agency in writing and the licensee shall have been 
accorded opportunity to demonstrate or achieve com- 
pliance with all lawful requirements. ...” 


The Administrative Procedure Act (60 Stat. 237, 5 
U.S.C. A., sec. 1001(e)) defines the terms “license” and 
“jicensing” as follows:* 


“ Ticense’ includes the whole or part of any agency 
permit, certificate, approval, registration, charester, 
membership, statutory exemption or other form of 
permission. ‘Licensing’ includes agency process re- 
specting the grant, renewal, denial, revocation, sus- 
pension, annulment, withdrawal, limitation, amend- 
ment, modification, or conditioning of a license.” 
(Emphasis added.) 


There can be little question that the order of the Com- 
mission dated September 24, 1962, fixing the “stop order” 
proceedings herein constituted the institution of agency 
proceedings and effected a suspension of a license (expressly 
defined to include “registration”), within the meaning of 
the Administrative Procedure Act. It can not be gainsaid 
that the September 24, 1962 order had the effect, of suspending 
the Registration Statement filed on January 26, 1962 and 
subsequently amended on June 1, 1962. 


The basic and fundamental defect in the Commission’s 
procedures herein was that it failed, “prior to the institution 
of agency proceedings”, to call “to the attention of the 


*Tt should be noted that the filing of a Registration Statement 
pursuant to the Securities Act of 1933, as amended, in effect licenses 
the registrant to transmit through the mails preliminary and final 
prospectuses, which is otherwise expressly prohibited. 
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licensee” “in writing” “facts or conduct which may warrant 
such action,” and to afford Appellant “an opportunity to 
demonstrate or achieve compliance with all lawful require- 
ments.” For the Commission to comply with the Adminis- 
trative Procedure Act herein would not, it should be empha- 
sized, have required a departure from the Commission’s 
usual, customary and established practice which has been to 
issue a notice in writing, to wit, a “letter of comment” or 
“deficiency letter” in respect of registration statements filed 
with it. The Commission’s “letter of comment” procedure 
is precisely the sort of notice “in writing” prescribed by the 
Administrative Procedure Act. 


In 1948, the then Assistant Director of the Commission’s 
Corporation Finance Division, Mr. Edward T. McCormick, 
who later became a Commissioner, unequivocally stated that 
the transmittal of a “letter of deficiency” by the Commission 
staff to a registrant was, by reason of the Administrative 
Procedure Act, an indispensable prerequisite to the institu- 
tion of a stop order proceeding. In McCormick, “Understand- 


ing the Securities Act and the S.E.C.” (1948) p. 239, the 
following is said: 


“The flexibility of the administrative process has 
been well illustrated by the Commission’s development 
of the device of the ‘letter of deficiencies’ to supple- 
ment formal hearings as a means of obtaining a full 
and fair disclosure of the material facts relating to 
each offering. Through this device, persons filing 
registration statements have been given the oppor- 
tunity of making the necessary corrections without 
being subjected to the delay and adverse publicity that 
attend the formal proceedings prescribed in the law. 


“The technique has been formalized to some extent 
and made a part of the legal machinery for the admin- 
istration of the Securities Act by Section 9(b) of the 
Administrative Procedure Act. This section provides 
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that, except in cases of willfullness or those in which 
the public interest requires immediate action, the 
Commission must send the registrant a ‘letter of de- 
ficiencies’ before it may institute administrative pro- 
ceedings leading to suspension.” (Emphasis added. ) 


It must be emphasized that, to date, the Commission has 
not made findings that the conduct of Appellant involved 
“wilfullness” or a matter of “public health, interest, or 
safety”. The Statement of Matters, annexed to the Order of 
September 24, 1962 (App. 11a), does not even allege willful- 
ness on the part of Appellant. Indeed, if the Commission 
had made a finding of “willfulness”, it could only have been 
on the basis of evidence and information obtained as a result 
of the illegal “investigation” and “examination”, and it 
could not have made a finding of “public in ” in view 
of the delaying amendment legend affixed to the Registration 
Statement rendering it impossible for same to become effec- 
tive without the Commission’s consent (Complaint, par. 5, 
App. 22). 


Furthermore, a review of said Statement of Matters un- 
questionably will show that with respect to each of the 
matters therein, if called to the attention of Appellant either 
by means of a “letter of comment” or during one of the 
many informal conferences with the Commission’s staff 
respecting the processing of the Registration Statement, 
Appellant could have made whatever additional disclosures 
the Commission deemed necessary and fully achieved com- 
pliance with all lawful requirements. 


The Administrative Procedure Act was designed specifi- 
cally to place in check any excesses by administrative agen- 
cies. The provisions quoted above were specifically designed 
to prevent an administrative agency from “shooting first” 
and asking questions later which is precisely what has hap 
pened in this instant case. As demonstrated in the Eckhaus 
affidavit (App. 41a-42a), the continuation of the agency pro- 
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ceedings herein, unless enjoined at once, could produce Ap- 
pellant’s economic destruction. All this could have been 
easily avoided had Appellant been afforded an opportunity 
to achieve compliance. 


The Order of the Commission is all the more shocking 
in the instant case in view of the fact that the Registration 
Statement had been on file for nine months prior thereto 
and that prior to July 13, 1962 during repeated conferences 
between Appellant and its representatives and the Commis- 
sion staff, no suggestion was ever made that the Registration 
Statement was in any way deficient. Moreover, Appellant, 
prior to the institution of the “stop order” proceeding, spe- 
cifically requested a hearing on the question of whether it 
might withdraw the Registration Statement. 


The request for withdrawal was denied and its request 
for a hearing thereon was denied summarily without any 
reasons being assigned therefor. We submit that Appellant 
was entitled to a hearing on the question of withdrawal 


under the terms of the Administrative Procedure Act (60 
Stat. 237, 5 U.S.C. A, secs. 1001, et seg., as amended). 


Appellant is attacking more than a mere procedural 
irregularity. Its objection, based on lack of compliance by 
the Commission with the provisions of the Administrative 
Procedure Act, attacks the very validity of the “stop order” 
proceeding and challenges the authority of the Commission 
and its jurisdiction to hold such a hearing at this time. 
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Il. The order of the Commission, dated September 
24, 1962, fixing the hearing sought to be enjoined, 
being based on illegally seized evidence and an incom- 
plete record, is null and void. 


The affidavits in support of Appellant’s motion demon- 
strate that on July 16, 1962, without any prior warning or 
notice of any kind, members of the Commission staff appeared 
at Appellant’s offices in New York City and demanded total 
cooperation in an “investigation” and “examination” to be 
conducted by them. Thereafter, and for several days, these 
individuals, often without the consent or the knowledge of 
Appellant, rifled through and took possession of innumerable 
records and papers in Appellant’s possession. In many in- 
stances, papers and other materials examined were totally 
unrelated to the activities of Appellant (the Eckhaus affi- 
davit, App. 37a, et seq.)- 


Certainly, basic considerations of due process demand 
that administrative agencies be prohibited from conducting 
the kind of investigation as is the subject of complaint here. 
Apart from the inherent unfairness and disorderliness occa- 
gioned by the search and seizure so graphically described in 
the Eckhaus affidavit, comments made by staff members at 
the outset and in the course of the proceedings demonstrate 
that no effort was made to maintain even a semblance of 
objectivity. Not only did staff members indicate that they 
were sure of the outcome, but on numerous occasions threat- 
ened Appellant with an immediate “stop order” if complete 
cooperation was not forthcoming. The demonstrated admin- 
istrative abuses demand that any action of the Commission 
predicated on the “investigation” and “examination” be de- 
clared null and void, if only to make clear to responsible 
officials the proper limits of agency action. 


Moreover, the staff not only made no effort to present a 
complete and accurate record to the Commission, but, on 
the contrary, conducted the “examination” in a manner 
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which could only result in an incomplete record. Thus, 
Joseph Wolf, President of Appellant and in possession of 
most of the relevant facts, was denied an opportunity to 
testify concerning material matters solely within his knowl- 
edge despite repeated requests that he be permitted to do so 
and despite his continued availability for such purpose dur- 
ing the challenged proceedings. On one occasion, when 
counsel for the witness insisted that Mr. Ashton Lawrence 
be permitted to complete an answer for the record, he was 
advised that the record would show only what the Commis- 
sion’s investigator wanted it to show (App. 18a-19a, 29a, 
35a). 


This combination of events—illegal search and seizure, 
bias of staff members and incompleteness and inaccuracy of 
the record on which the Commission’s order of September 24, 
1962, was based—requires that that order be declared null 
and void, and the Commission enjoined from conducting any 
proceedings based thereon. 


III. The combining of proceedings pursuant to sec- 
tions 8(e) of the Securities Act of 1933, as amended, 
and 21(a) of the Securities Exchange Act of 1934, as 
amended, was improper and renders null and void the 
Commission’s order dated September 24, 1962. 


Under section 8(e) of the Securities Act of 1933 (48 
Stat. 79, 15 U. S. C. A., sec. 77h(e)), the Commission is 
empowered to conduct investigations to determine whether 
a stop order should issue. Under section 21(a) of the Secur- 
ities Exchange Act of 1984 (48 Stat. 899, 15 U.S. C. A, sec. 
78u(a)), the Commission may conduct investigations to 
assist in the prescribing of rules and regulations to govern 
the conduct of Commission affairs and to secure information 
to serve as a basis for recommending further legislation 
concerning the matters to which the Securities Act of 1933 
and the Securities Act of 1934 relate. 
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In a proceeding under 21(a), it is obvious that the Com- 
mission is acting essentially as an adjunct of the legislative 
branch of government, while in an 8(e) proceeding it is 
acting as a law enforcement agency. In Watkins v. United 
States, 354 U.S. 178, 187 (1957), the Supreme Court of the 
United States made amply clear its view as to the propriety 
of joining these two functions in one proceeding: 


“There is no general authority [in Congressional 
investigations] to expose the private affairs of indi- 
viduals without justification in terms of the functions 
of Congress. . . . Nor is the Congress a law enforce- 
ment or trial agency. These are functions of the 
executive and judicial departments of government. 
No inguiry is an end in itself; it must be related to 
and in furtherance of a legitimate task of Congress. 
Investigations conducted solely for the personal ag- 
grandizement of the investigators or ‘to punish’ those 
investigated are indefensible.” 


The power to legislate must not be confused with the 
power to enforce. The scope of an enforcement proceeding 
should not be permitted to be broadened by combining it 
with an investigation aimed at legislative recommendations. 
More important, the combination of proceedings may, as is 
true in the instant case, deny witnesses an opportunity to 
claim that questions proposed during the ostensible legis- 
lative investigation were beyond the scope of proper inquiry 
therein. The raising of such a claim, as staff members had 
made amply clear, would have confronted witnesses with the 
provisions of 8(e) authorizing the summary issuance of a 
“Stop Order” if a witness should “fail to cooperate, or... 
obstruct or refuse to permit the making of an examination”. 


The defects inherent in combining 21(a) and 8(e) pro- 
ceedings are apparent on examination of the affidavits sub- 
mitted in support of Appellant’s motion for a preliminary 
injunction. Notwithstanding that one of the avowed pur- 
poses of the investigation was to secure information “to 
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serve as a basis for recommending further legislation”, a 
staff member “repeatedly threatened to terminate the exam- 
ination whenever [the witnesses’ counsel] made any attempt 
to assert and protect the rights of the witnesses or objected 
to improper questions or to limit the scope thereof or sought 
to prevent the witness from being interrupted so as to enable 
him to complete his answers rather than have the answers be 
misleading and fragmentary ; he stated that he would termin- 
ate the examination and go back to Washington to get a 
‘Stop Order’ ” (App. 17a-18a). 


The improper combining of the 21(a) and 8(e) proceed- 
ings must render null and void any action purportedly taken 
on the basis of the 8(e) segment of the proceedings. Accord- 
ingly, the Commission’s order of September 24, 1962, direct- 
ing the holding of the hearings sought to be enjoined herein, 
should be declared without any legal effect and hearings 
sought to be held in accordance therewith permanently 
enjoined. 


IV. The stop order hearings, if they eventuate in 
the issuance of a stop order, will violate due process 
requirements since Appellant, by virtue of its announced 
intention in its notice of withdrawal not to offer or sell 
securities pursuant to the Registration Statement, will 
have no remedy under the Securities Act of 1933 by 
which the stop order can be lifted. 


Section 8(d) of the Securities Act of 1933 (48 Stat. 79, 
15 U.S. C. A, sec. 77 h(d)) provides that following the issu- 
ance of a stop order pursuant to its terms, such order may 
be lifted if the Registration Statement has been amended by 
the Registrant in accordance with the stop order. Section 
8(d) was clearly defined to empower the Commission, in 
order to protect the public, from suspending a Registration 
Statement which had already become effective. In such a 
case a finding of public interest could well be sustained. In 
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the instant case, however, no such drastic action was war- 
ranted since Appellant voluntarily filed with its Registration. 
Statement a delaying amendment legend which prevented 
the Registration Statement from becoming effective without 
Commission consent (Complaint, par. 5, App. 22). 


If the stop order proceeding eventuates in the issuance of 
a stop order in the instant case, Appellant will be deprived 
of the opportunity of doing that which section 8(d) itself 
expressly contemplates, that is the clearing of its name by 
amending the Registration Statement in accordance with 
the stop order. It will not be able to do so because under 
the Securities Act of 1933 it is necessary in order to file or 
amend a Registration Statement to have a present intention 
of offering and selling securities to the public pursuant 
thereto. Because Appellant has made other financing ar- 
rangements, it has no present intention of selling or offering 
securities to the public pursuant to its Registration State- 
ment. This is shown in its letter of withdrawal to the 
Commission dated August 6, 1962 (App. 30a-32a). 


V. Since Appellant attacks the Commission’s au- 
thority and jurisdiction to conduct the proceeding 
sought to be enjoined and claims that such proceeding 
presents violations of fundamental due process require- 
ments rather than mere procedural irregularities, it 
should not be required to participate in the administra- 
tive proceeding, particularly where to do so would in- 
volve irreparable economic injury. 


From the points argued above, it is apparent that the 
proceedings of the Commission previously conducted herein 
have violated basic and fundamental concepts of fair play. 
Moreover, Appellant attacks the authority of the Commission 
to hold the proceedings fixed by the order of September 24, 
1962. In such a case, it is clear, that exhaustion of adminis- 
trative remedies is not required before judicial aid may be 
sought. 
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The principle as to the necessity of exhausting adminis- 
trative remedies before seeking judicial assistance is but 
“g rule of equity and not to be applied in blind disregard of 
fact”. (Public Utilities Commission v. United Fuel Gas 
Company, 317 U.S. 456, 469 (1942) ). 


This Court in Amos Treat & Co., Inc., et al. v. Securities 
and Exchange Commission, — U. 8. App. D. C. — , 306 F. 
2d 260 (1962), conclusively established that a court may, 
prior to the conclusion of administrative proceedings, enjoin 
the Commission and other governmental agencies engaged 
in the adjudicatory function from holding hearings which 
violate fundamental rights and fall short of minimal require 
ments of due process. As this Court stated therein: 


“Nor is the fact that under other circumstances 
“rregularities’ at the hearing level may ultimately be 
the subject of administrative review. We are con- 
fronted by a situation where the asserted infirmity is 
fundamental. Quite apart from the ordinary review 


authority conferred by the Securities Exchange Act», F) 
the courts may ‘restrain the enforcement of an indi 
yidual-administrative order. ...’ 


* * * 


“Enough has been said to demonstrate the basis 
for our conclusion that an administrative hearing of 
such importance and vast potential consequences must 
be attended, not only with every element of fairness 
but with the very appearance of complete fairness, 
Only thus can the tribunal conducting a quasi-adjudi- 
catory proceeding meet the basic requirement of due 
process. 


“Accordingly, solely on due process grounds, we 
conclude the District Court had jurisdiction to enter 
tain appellants’ claim as has this court to review the 
court’s order denying relief.” (Footnotes omitted.) 
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Not only should a party not be required to exhaust vast 
quantities of money, time, and energy in participating in 
administrative proceedings which must ultimately be de- 
clared null and void, but the onerous and inequitable eco- 
nomic consequences of such a hearing must also be avoided. 
It is not enough to say that a party may, following such pro- 
ceedings, vindicate its position on a claim of illegality in 
the conduct thereof where such ultimate victory would see 
but an economic skeleton where a healthy business enterprise 
once stood. 


This is not a situation where a party merely claims pro- 
cedural irregularities in the course of an administrative 
hearing (Cf. R. A. Holman & Co. v. Securities and Exchange 
Commission, — U. 8. App. D. C. — , 299 F. 2d 127 (1962). 
In such a situation it may indeed be appropriate to require 
that the hearing be concluded before judicial assistance can 
be sought, for to do otherwise might make the proceedings 
interminable. But here, Appellant challenges the statutory 
authority of the Commission to conduct the proceeding in 
the first place, claiming an irreconcilable collision with the 
clear mandate of the Administrative Procedure Act. More- 
over, the proceedings of the Commission and its staff to date, 
for the individual] reasons assigned, and cumulatively, have 
peen totally devoid of basic elements of fairness, and amount 
to a denial of due process. Such a situation, coupled with 
the obvious harm which would be suffered by Appellant by 
the conducting of the challenged hearings, represents a 
proper situation for judicial intervention. 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that a stay of the administrative proceeding sought to 
be enjoined should be ordered pending determination 
of this appeal and that the order of the United States 
District Court denying Appellant’s motion for a prelim- 
inary injunction herein should be reversed. 


Respectfully submitted, 


Minton E. MERMELSTEIN 
and 
MBRMELSTEIN, BUENS, Lessur & GOLDMAN, 
Attorneys for Appellant, 
445 Park Avenue, 
New York 22, New York. 


ARNOLD I. BURNS, 
STANLEY GOLDMAN, 
Jay D. FiscHER, 

of Counsel. 


October 31, 1962. 


APPENDIX A 


Rnited States District Court 
For the District of Columbia 
Civil Action No. 3297-62 


—— 


THe WOLF CORPORATION, 
10 East 40th Street, New York 17, N. Y., 
Plaintiff, 
against 
Tos SECURITIES AND EXCHANGE COMMISSION and WILLIAM 


L. Cary, Byron D. WoopsiDs, J. ALLEN Freak, JB., MANUEL 
F. ConEn and Jack M. WHITNEY, COMMISSIONERS, 


Defendants. 


ee 
Complaint for Injunction 


Plaintiff, The Wolf Corporation, by its attorney, Milton 
E. Mermelstein, alleges: 


Fist Count 


1. This action arises under the Fifth Amendment to 
the Constitution of the United States, the Administrative 
Procedure Act, 60 Stat. 237, 5 U. S. C. Sec. 1001 e¢ seg. and 
the Securities Act of 1933, as amended (15 U. S. C. Sec. 77a 
et seq.), 28 hereinafter more fully set forth. The Securities 
Act of 1933 is a law of the United States regulating com- 
merce. 


2. Defendants William L. Cary, Byron D. Woodside, J. 
Allen Frear, Jr., Manuel F. Cohen and Jack M Whitney, 
are the duly appointed Commissioners constituting the full 
membership of the defendant Securities and Exchange Com- 
mission (“the Commission”). 
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3. At all times hereinafter mentioned, plaintiff, The Wolf 
Corporation, was, and still is, a corporation duly organized 
under the laws of the State of Delaware. 


4. On January 26, 1962, plaintiff filed a Registration 
Statement (File No. 2-19705) with the Commission cover- 
ing the proposed public offering of its 614% Subordinated 
Debentures and Common Stock. The Registration State- 
ment was amended on June 1, 1962. To date no “letter of 
comment” has been issued in respect of said Registration 
Statement by the Commission, and said Registration State- 
ment has not become effective. 


5. The following legend was set forth on the said 
Registration Statement and Amendment pursuant to the 
Rules and Regulations promulgated by the Commission 
under the Securities Act of 1933, as amended : 


“The registrant hereby amends this registration 
statement on such date or dates as may be necessary 
to delay its effective date until the registrant shall 
file a further amendment which specifically states 
that this registration statement shall thereafter be- 
come effective in accordance with Section 8(a) of the 
Securities Act of 1983 or until the registration state- 
ment shall become effective on such date as the Com- 
mission, acting pursuant to said Section 8(a), may 
di j ” 


By virtue of the said legend, the Registration Statement 
could not become effective without the consent of the Se- 
curities and Exchange Commission. 


6. On or about July 25, 1962, plaintiff, through its attor- 
ney, orally notified the staff of the Commission in Washing- 
ton, D. C., of its intention to withdraw said Registration 
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Statement, and on or about August 6, 1962, plaintiff filed 
with the Commission a written notice of withdrawal of said 
Registration Statement. 


%. The Commission, prior to said written notice of plain- 
tiff’s withdrawal of its Registration Statement, did not com- 
mence a “stop order” proceeding pursuant to Section 8(d) 
of the Securities Act of 1933, as amended. 


8. Plaintiff was entitled as a matter of law to withdraw 
its Registration Statement in accordance with its announced 
intention not to offer securities to the public pursuant 
thereto. 


9. Rule 477 of the General Rules and Regulations of 
the Commission, in so far as it requires the written consent 
of the Commission as a prerequisite to the withdrawal of a 
Registration Statement, is without statutory authority and 


is therefore of no force and effect. 


10. On September 24, 1962, the Commission issued an 
order fixing October 8, 1962, as the time and the offices of 
the Commission in Washington, D. C., as the place for a 
hearing purportedly under Section 8(d) of the Securities 
Act of 1933, as amended. Said hearing was subsequently 
postponed to October 22, 1962. A copy of said order of 
September 24, 1962, and the so-called “Statement of Matters 
to be Considered” annexed thereto, is attached to this com- 
plaint and made a part hereof as Exhibit A. 


11. Said order of September 24, 1962, is null and void 
and of no force and effect in that it establishes a hearing 
to determine whether a stop order should issue in respect of 
the said Registration Statement at a time when, by virtue of 
plaintiff's prior withdrawal of said Registration Statement, 
there was no Registration Statement properly before the 
Commission. 
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12. Said order of September 24, 1962, is null and void 
and of no force and effect in that plaintiff was entitled to a 
full and impartial hearing on the question of withdrawal of 
said Registration Statement prior to the institution by the 
Commission of stop order proceedings. 


13. The events to date have grossly prejudiced and dam- 
aged plaintiff and deprived it of a fair hearing in violation 
of the Fifth Amendment to the Constitution, the Administra- 
tive Procedure Act and the Securities Act of 1983 of the 
Commission’s Regulations promulgated thereunder. Any 
proceedings which may be had in any final determination 
that may result therefrom will be invalid and will cause 
plaintiff irreparable harm and damage and force it to incur 
substantial costs and inconvenience of submitting to what is, 
as a matter of law, clearly an invalid and unlawful adminis- 
trative proceeding. 


14. If the hearing is allowed to commence, the plaintiff 
will suffer further irreparable harm and damage and of an 
unusually severe, unwarranted, unlawful and excessive char- 
acter in that the very pendency of this proceeding has sub- 
stantially impaired plaintiff's credit, and if allowed to con- 
tinue will destroy the same and substantially damage its 
public reputation. If plaintiff is forced to be a party to 
unlawful and unwarranted proceeding, it will be most dif- 
ficult for plaintiff to obtain the necessary credit or funds 
in order to continue its business and regardless of whether 
plaintiff is ultimately vindicated, the restoration of its busi- 
ness may be impossible. 


15. In view of the foregoing, it would be unconscionable 
to require plaintiff to undergo the additional delay and 
irreparable loss of public esteem and ability to obtain credit 
from lenders that will be the consequence of pursuing the 
“stop order proceedings” to an ultimate decision, which, as 
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is already clear, will be void and unsustainable, but which 
plaintiff will nevertheless be forced to appeal, and the re- 
versal of which on appeal will not remedy the irreparable 
damage already caused and to be caused to plaintiff. 


16. Plaintiff has no adequate remedy at law. 


SEconD CouNT 


17. Plaintiff repeats and realleges each and every allega- 
tion set forth in paragraph “1” through “5,” inclusive, and 
“13” through “16,” inclusive, of this complaint with the 
same force and effect as if herein set forth in full. 


18. On or about July 13, 1962, the Commission, pur- 
porting to act under the authority of Sections 8(e) and 
20(a) of the Securities Act of 1933, as amended, and of 
Section 21(a) of the Securities and Exchange Act of 1934 
as amended, issued an order to its staff calling for an ex- 
amination and investigation of plaintiff's affairs. 


19. Said order of July 13, 1962, was illegal and in all 
respects null and void inasmuch as it purported, without 
any basis in statutory authority, to combine two entirely 
inconsistent and mutually exclusive purposes, namely: to 
determine whether a stop order should issue under Section 
8(e) of the Securities Act of 1933, and to investigate facts 
to assist in the prescribing of rules and regulations by the 
Commission and to secure information to serve as a basis 
for recommending further legislation concerning the matters 
to which the Securities Act of 1933 and the Securities and 
Exchange Act of 1934 relate. 


20. Said order of July 13, 1962, was illegal and in all 
respects null and void inasmuch as it was issued, in part, 
on the authority of Section 8(e) of the Securities Act of 
1933 and said Section 8(e) is in all respects unconstitutional 
and void in so far as it permits the denial and suspension 
of a registration statement, which is in contemplation of law 
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a license, without the necessity of proof of any facts by the 
Commission and as a penalty for “failure to cooperate,” @ 
wholly vague and indefinite standard, all in violation of the 
Fifth Amendment of the Constitution of the United States 
and the Administrative Procedure Act. 


Turrp COUNT 


21. Plaintiff repeats and realleges each and every allega- 
tion set forth in paragraphs “1” through “3,” inclusive, and 
“jg” through “16,” inclusive of this complaint, with the 
same force and effect as if herein set forth in full. 


22, On July 16, 1962, members of the Commission’s staff, 
purporting to act under the authority of said order of July 
13, 1962, without prior notice of any kind to plaintiff, 
presented themselves at plaintiff's office and, from such date 
through July 27, 1962, conducted an “examination” and “Gn- 
vestigation” in the course of which they examined documents 
belonging to plaintiff and certain of its officers and em- 
ployees and interrogated plaintiff, informally and also under 
oath, through certain of its officers and employees. 


23. In connection with the examination of documents 
by the Commission’s staff as aforesaid, the Commission’s 
staff unlawfully and without proper authority searched 
plaintiffs premises and seized documents belonging to plain- 
tiff and certain of its officers and employees, all without per- 
mission or consent. 


24. During the interrogation of plaintiff through cer- 
tain of its officers and employees as aforesaid, the Commis- 
sion’s staff directed a shorthand reporter making a record 
of the “proceedings” to eliminate certain statements from 
such record and directed and instructed said reporter to 
make an inaccurate and incomplete record of what tran- 
spired. 
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25. During the aforesaid examination of documents and 
interrogation of witnesses by the Commission’s staff, plain- 
tiff’s officers and employees were repeatedly intimidated 
under threat that “failure to cooperate” would result in the 
summary termination of the “investigation” and “examina- 
tion” and the forthwith issuance of a “stop order” pursuant 
to the provisions of Section 8(e) of the Securities Act of 
1933, as amended. 


26. By reason of the foregoing, the aforesaid “examina- 
tion” and “investigation” was in all respects null and void 
and in violation of due process requirements of the Fifth 
Amendment of the Constitution of the United States and 
of the Administrative Procedure Act. 


27. On September 24, 1962, the Commission issued an 
order fixing October 8, 1962, as the time and the offices of 
the Commission in Washington, D. C., as the place for a 
hearing, purportedly acting under Section 8(d) of the 


Securities Act of 1933, as amended. Said hearing was sub- 
sequently postponed to October 22, 1962. A copy of said 
order of September 24, 1962, and the so-called “Statement 
of Matters to be Considered” annexed thereto, is attached 
to this complaint and made a part hereof as Exhibit A. 


28. Said order of September 24, 1962, is null and void 
and of no force and effect in that it imposed a sanction upon 
plaintiff, and in effect suspended its Registration Statement, 
without notice to plaintiff or affording it an opportunity to 
be heard thereon, all in violation of the Constitution of the 
United States and of the Administrative Procedure Act. 


29. Said order of September 24, 1962, is null and void 
and of no force and effect in that it was based upon evidence 
obtained as a result of an illegal search and seizure and on 
an incomplete, inaccurate and distorted record of the “pro- 
ceedings” theretofore held pursuant to the aforesaid order 
of July 13, 1962. 


30. Said order of September 24, 1962, is null and void 
and of no force and effect in that the so-called “Statement 
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of the Matters to be Considered” constituted a wholly in- 
sufficient specification of the Commission’s charges against 
plaintiff, and are vague and indefinite and thus insufficient 
to permit plaintiff to meet the charges against it. 

$1. Said order of September 24, 1962, is null and void 
and of no force and effect in that it establishes a procedure 
under which plaintiff, in view of its avowed disclaimer of 
any intention to offer securities to the public pursuant to 
the aforesaid Registration Statement, would have no possible 
remedy, under the Securities Act of 1933, as amended, or 
otherwise, to remove a stop order, and thus will confiscate 
plaintiff's property without due process of law, all in viola- 
tion of the Fifth Amendment to the Constitution of the 
United States. 


‘Wuererors, the plaintiff prays as follows: 


Fmsr: That defendant, The Securities and Exchange 
Commission and each of its defendant members, its officers, 
agents, attorneys and employees be restrained and enjoined 
pendente lite and permanently from further continuing and 
prosecuting the proceeding now scheduled to be heard on 
October 22, 1962 at its Washington, D. C. office, entitled : 
“Ip the Matter of the Registration Statement of The Wolf 
Corporation, File No. 2-19705.” 


Seconp: That the defendants, and each of them, be 
ordered to vacate and discontinue the aforesaid proceeding. 


Tamp: That the Court grant such other, further and 
different relief as to it may seem just and proper. 


Dated: New York, New York, 
October 19, 1962. 


/s/ Muton E. MERMBLSTEIN, 
Attorney for Plaintiff, 
445 Park Avenue, 
New York 22, New York. 


MeeEMetstarn, Burns, Lasser & GOLDMAN, 
of Counsel. 
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Exhibit A, Annexed to Foregoing Complaint 


Unrrep STATES OF AMERICA 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 
September 24, 1962 
File No. 2-19705 


—— 
In the Matter of 
The Registration Statement of 
THp WOLF CORPORATION 


$= —— 


ORDER FIXING TIME AND PLACE OF HEARING UNDER SECTION 


8(d) or THE Securrries Act or 1933, AS AMENDED, AND 
DESIGNATING OFFICER TO TAKE EVIDENCE 


The Commission having reasonable cause to believe that 
the registration statement filed by The Wolf Corporation 
under the Securities Act of 1933, as amended, includes un- 
true statements of material facts and omits to state material 
facts required to be stated therein and material facts neces- 
sary to make the statements therein not misleading, as more 
specifically set forth in the Statement of Matters to be con- 
sidered pursuant to Section 8(d) of the Act, which State- 
ment of Matters is incorporated herein by reference and 
made a part hereof. 


Iv 18 ORDERED that a hearing be held in such matter, pur- 
suant to the provisions of Section 8(d) of said Act, such 
hearing to commence on October 8, 1962 at 11 A. M EDST 
at the offices of the Securities and Exchange Commission, 
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425 Second Street, N. W., Washington, D. C. and to continue 
thereafter at such time and place as the officer hereinafter 
designated may determine. 


Ir 1s FURTHER ORDERED that Frederick Zazove, an officer of 
the Commission, or such other officer or officers as the Com- 
mission may designate, be and he hereby is designated to 
administer oaths and affirmations, subpoena witnesses, com- 
pel their attendance, take evidence, and require the produc- 
tion of any books, papers, correspondence, memoranda or 
other records deemed relevant or material to the inquiry, 
and to perform all other duties in connection therewith au- 
thorized by law. 


By the Commission. 
/s/ OnvaL L. DuBors 
Orval L. DuBois 
Secretary 
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UNITED STATES OF AMERICA 
BEFORE THD 
SECURITIES AND EXCHANGE COMMISSION 
September 24, 1962 
File No. 2-19705 


—_—_— 
In the Matter of 
The Registration Statement of 
Tum WOLF CORPORATION 
Section 8(d) 
Securities Act of 1933 
—— 

STATEMENT OF MaTreRs TO By CONSIDERED IN A HARING 
PourRSUANT TO SECTION 8(d) oF THB SECURITIES Act oF 1933, 
AS AMENDED, SCHEDULED For Ocroser 8, 1962 

Item 2 
The adequacy of the disclosure with respect to the plan 
of distribution. 


Item 6 


The adequacy and accuracy of the disclosure in the pro- 
spectus to the effect that the cash available for distribution 
to stockholders from January 16, 1961 to March 31, 1962 
amounted to $529,146. 

The adequacy and accuracy of the disclosure with respect 
to the increase of the monthly distribution to holders of 
Class A Common Stock from a rate of 7 cents to 8 cents a 
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share and the statement that the registrant believes that 
the payment of distributions at such annual rate of 96 cents 
may be continued to be paid out of operations. 

The adequacy and accuracy of the disclosure that a dis- 
tribution of 30 cents per share, if available, may be paid to 
holders of Class B Common Stock. 

The adequacy and accuracy of the disclosure with respect 
to the statement that based upon the present annual rate 
of 96 cents per share, the holders of the 305,000 shares of 
Class B shares would be able to convert 167,824 Class B 
shares into a like number of Class A shares after July 10, 
1962. 5 


Items 6 and 26 


The accuracy of the Consolidated Balance Sheets as of 
December 31, 1961 and March 31, 1962 with respect to the 
collectability of accounts receivable. 


The accuracy of the Consolidated Statement of Opera- 
tions for the period from January 16, 1961 to December 31, 
1961 and for the period from January 1, 1962 to March 31, 
1962 with respect to income and the charges thereto. 


Item 19 


The adequacy of the disclosures with respect to invest- 
ments which Messrs. Wolf, Spilky and Eckhaus may make 
which will not conflict with the registrant’s interests. 

The adequacy of the disclosure with respect to the activ- 
ities and meetings of the board of directors of the registrant. 


Items 20 and 24 


The adequacy and accuracy of the disclosures with re- 

spect to: ; 
(1) the acquisition by the registrant of the Mayflower 
Hotel and Lake Trail Apartments in Palm Beach, 
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Florida, and the Mayflower Hotel and Mayflower Mo- 
tel in Atlantic City, New Jersey, upon organization 
of the registrant in January 1961. 


(2) the supervisory management contracts in force be- 
tween Messrs. Wolf, Spilky and Eckhaus and certain 
partnerships, the interests of which were acquired 
by the registrant. 

(3) the waiver. of salariesand. other remuneration by 
Joseph Wolf, Gladys Wolf, Leon Spilky, and Joseph 
Eckhaus, and the office expenses furnished by Joseph 
Wolf to the registrant without charge. 


The failure to disclose the circumstances under which 
the registrant paid the sum of $56,000 to Joseph Levin for 
the account of Joseph Wolf and Joseph Levin in satisfaction 
of obligations in that amount due them from Tidelands 
Motor Inn or Morin Scott and the charge of said amount 
on the books of the registrant to rent receivable due from 
Tidelands Motor Inn. 


(Verified by Joseph Eckhaus, Secretary of Wolf Corpo- 
ration, October 19, 1962.) 
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Affidavit of Milton E. Mermelstein, Read in Support of 
Motion for Preliminary Injunction 


UNITED STATES DISTRICT COURT 
For THe Distaicr or COLUMBIA 


Civil Action No. 3297-62 
[Same Trrip] 


Stars or New YoRE : 
County oF NEw YORK y 


Mutton E. MerMELsrEIn, being duly sworn, deposes and 
says: 

1. I am a member of the firm of Mermelstein, Burns, 
Lesser & Goldman, attorneys for the plaintiff herein. I am 
familiar with the facts stated herein. I make this affidavit 
in support of the motion herein for a preliminary injunction 
enjoining the Securities and Exchange Commission (“Com- 
mission”) from proceeding with the hearing “In the Matter 
of the Registration Statement of The Wolf Corporation, 
File No. 2-19705,” which hearing was fixed by its order dated 
September 24, 1962 (Exhibit A to the Complaint), purport- 
edly under the authority of Section 8(d) of the Securities 
Act of 1988, as amended, and enjoining the Commission from 
taking any other action pursuant to said order or taking 
any further action in said proceeding pending the final 
hearing and determination of this action. The grounds on 
which the application for a preliminary injunction is based, 
as more fully set forth in the verified complaint in this ac- 
tion, in the succeeding paragraphs of this affidavit and in the 
sworn affidavits of Joseph Eckhaus and Richard Weisinger, 
Esqs., submitted herewith, are that the proceedings leading 
up to the issuance of the aforesaid order by the Commission 
and the proposed hearing itself are in violation of funda- 
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mental principles of justice and in disregard of basic require- 
ments of due process of law. 


2. On information and belief, on January 26, 1962, the 
plaintiff filed a Registration Statement (Form 8-11) with 
the Commission (File No. 2-19705), and on June 1, 1962, 
the plaintiff amended said Registration Statement. As ap- 
pears from the affidavit of Mr. Weisinger, in spite of the 
fact that he had periodic discussions between himself, as 
attorney for the Registrant, the plaintiff herein, and the 
Commission’s staff, and furnished supplementary informa- 
tion to the staff at their request from time to time, there 
never was any suggestion that the Registration Statement 
as amended was inadequate and/or inaccurate in any re- 
spect. I have been informed that efforts were made by 
plaintiff to obtain a “letter of comment” or “a deficiency 
letter” from the Commission, as is and has been the estab- 
lished custom and usage in connection with matters of this 
nature, but at no time was such communication received. 
The plaintiff at all times was prepared to set forth facts in 
such language and in such manner as the Commission’s staff 
either suggested or desired, and even after plaintiff reached 
the determination on July 25, 1962 that it no longer desired. 
to make a public offering and wished to withdraw the Regie- 
tration Statement (Exh. No. C) for the reasons stated 
therein, I offered—on its behalf—to communicate with its 
security holders and publicly disseminate a letter setting 
forth such facts as would satisfy the Commission that full, 
adequate and accurate disclosure of material and pertinent 
matters had been made. 


3. On information and belief, on or about July 13, 1962, 
the Commission, purporting to act under the authority of 
Sections 8(e) and 20(a) of the Securities Act of 1933 and 
Section 21(a) of the Securities Exchange Act of 1934, issued 
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an order to its staff, calling for an examination and investiga- 
tion as to whether the disclosures in the Registration State- 
ment of plaintiff were accurate and adequate with respect 
to purchases, acquisitions, sales and dispositions of prop- 
erty, cash distributions made and proposed to be made to 
security holders, financial statements and certain other 
items, as well as to investigate facts, conditions, practices 
or matters necessary or proper to aid in the enforcement 
of the provisions of the Securities Act of 1933 and of the 
Securities and Exchange Act of 1934 in the prescribing of 
Rules and Regulations thereunder or in securing informa- 
tion to serve as a basis for recommending further legislation 
concerning the matters to which the Securities Act of 1933 
and the Securities and Exchange Act of 1934 relate. 

It should here be stated that a copy of said order was 
exhibited to plaintiffs attorneys but never delivered to nor 
served upon. plaintiff and that a request was made on July 
24, 1962, at the commencement of the taking of sworn testi- 
mony, for a copy thereof, which was denied. Subsequently, 
upon telephonic request made to the Director of the Division 
of Corporation Finance of the Commission, made on the 
late afternoon of October 17, 1962, Simon U. Spiro, Esq., a 
member of the Commission’s staff, telephoned me from Wash- 
ington and read portions of said order, which are referred 
to herein and in the supporting affidavits and complaint. 
Said order to the Commission’s staff directing the examina- 
tion and investigation, was so all-inclusive as to be without 
discernible limits, making it impossible for the attorneys 
representing the company and the witnesses to limit the 
scope of its inquiry to pertinent matters and keep the ac- 
tivities of the Commission’s staff within the bounds of due 
process. Further among the four specified purposes were 
two which, when combined into one hearing, made them 
inconsistent and deprived the persons subject to examina- 
tion and investigation of their Constitutional rights. 
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To illustrate: 


“1, To determine whether a stop order should 
issue under 8(e) of the Securities Act of 1933,” and 

“4, To investigate facts, conditions, practices, or 
matters * * * ete.” (fully quoted above in this para- 
graph 3). 


This left the plaintiff helpless since if proper defenses were 
asserted. (such as that the investigation with respect to aid 
in the enforcement and as a basis for recommending further 
legislation was outside the scope and, in fact, a “fishing ex- 
pedition” and prejudicial to the witness, subjecting him to 
penal sanctions of the Federal Securities laws or otherwise), 
he was confronted with the provisions of 8(e) authorizing 
the summary issuance of a “Stop Order” because of such 
conduct if he should “fail to cooperate, or * * * obstruct or 
refuse to permit the making of an examination.” ; 
This situation did, in fact, arise, as will be strikingly 
demonstrated from the circumstances described in the suc- 
ceeding paragraphs, particularly paragraph 7 hereof. 


4. Upon information and belief, on or about July 16, 
1962, the Commission, acting through Simon U. Spiro, Esq., 
a member of its staff, commenced an investigation on an 
informal basis. Reference is made to the affidavits of Joseph 
Eckhaus, and Richard Weisinger, Esgs., submitted herewith, 
for the manner and atmosphere in which such investigation 
took place. 


5. Interrogations formally and under oath, pursuant to 
the order of July 13, 1962, took place on July 24, 25, 26 and 
27, 1962 at the office of the plaintiff corporation. On such 
days I was present, representing witnesses. Notwithstand- 
ing that one of the avowed purposes of the investigation was 
to secure information “to serve as a basis for recommending 


further legislation,” Mr. Spiro repeatedly threatened to 
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terminate the examination whenever I made any attempt 
to assert and protect the rights of the witnesses or objected 
to improper questions or to limit the scope thereof or sought 
to prevent the witness from being interrupted so as to en- 
able him to complete his answers rather than have the an- 
swers be misleading and fragmentary; he stated that he 
would terminate the examination and go back to Wash- 
ington to get a “Stop Order.” 


6. Thus, the Commission’s staff, on the one hand, acted 
under the guise of seeking information which might afford 
the basis of further legislation, in which case the witnesses 
would be entitled to assert any constitutional or other rights 
and, on the other hand, sought to use the club of “failing to 
cooperate,” a vague and undefined standard, which empowers 
the Commission, under Section 8(e), summarily to issue a 
“Stop Order” without the necessity of proving any facts. 


6(a). Upon information and belief the funds used by the 
defendant Commission to finance the “examination” and 
“investigation” were provided in whole or in part by the 
Congress for the purpose of gathering information concern- 
ing the real estate industry as the basis for legislative rec- 
ommendations. For the Commission to attempt to do so 
with the added “Stop Order” sanction contained in Section 
8(e) against a corporation such as the plaintiff with a 
Registration Statement in process has the effect of creating 
a situation where the established rights of witnesses could 
only be asserted under a threat of a summary “Stop Order.” 


7. At one point during the examination which was being 
recorded by a shorthand reporter supplied by the Commis- 
sion, Mr. Spiro interrupted and refused to permit Mr. Ashton 
Lawrence, Comptroller of the plaintiff corporation, to com- 
plete an answer for the record. When I, as counsel, insisted 
that orderly and fair procedure required, at the very least, 
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a complete and accurate record of what was transpiring, I 
was advised by Mr. Spiro that I was not running the pro- 
ceeding and that when the Commission needed my help they 
would hire me. He attempted to put another question to 
the witness and when I insisted that the witness should be 
permitted to complete his answer, he asked me whether I was 
taking the position that I did not want to go ahead with 
the proceeding. If so, he was then prepared to close the 
examination, go back to Washington, and we would get a 
“stop order.” I noticed that the shorthand reporter was 
not taking the remarks of either Mr. Spiro or myself and I 
asked Mr. Spiro to see that his remarks went into the record. 
When he refused, I turned to the shorthand reporter and 
requested that he take down what I had to say, which was 
a statement quoting the remarks made by Mr. Spiro and my 
objections. The reporter informed me that he could not 
take down anything except as instructed and refused to con- 


tinue reporting until instructed by the Commission’s staff. 
When I further remonstrated that the rights of the plaintiff 
were being prejudiced and that I insisted upon the remarks 
going into the record, I was told that “the record will show 
only what I want it to show.” There is annexed hereto as 
Exhibit No. B a copy of the affidavit of the reporter, Mr. 
Irving Katz, sworn to July 25, 1962. 


8. In short, the Commission’s staff conducted the “inves- 
tigation,” without any regard for orderly and established 
procedure but, on the contrary, romped through the offices 
of the plaintiff running rough-shod over its rights, and con- 
ducted the “examination” in violation of due process of law 
and pursuant to an order which on its face contained irrecon- 
cilably conflicting purposes and purported to confer author. 
ity which was a violation of the constitutional rights of 
plaintiff. It should be noted that on at least ten occasions 
I pointed out that the testimony of the President, Mr. Joseph 
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Wolf, should be taken because it appeared that many of the 
witnesses were completely without knowledge as to the 
subject matter of the question and that they could only 
testify from hearsay to facts due to a change of the circum- 
stances. I also pointed out that the record could not be 
complete and would not give a true and factual picture to 
the Commission unless Mr. Wolf’s testimony was recorded. 
Mr. Wolf stood by each day in an adjoining room making 
answers available and offering to testify, all to no avail. 
The Commission’s staff finally consented shortly before the 
examination was closed and asked Mr. Wolf one innocuous 
question and stated that they had no further questions. 


9. On or about July 25, 1962, I notified the Commission’s 
staff in Washington by telephone that the plaintiff wished 
to withdraw its Registration Statement. On August 6, 1962, 
the plaintiff notified the Commission in writing that it was 
withdrawing its Registration Statement filed as aforesaid on 
January 26, 1962. The grounds for withdrawal are set forth 
in Exhibit C, which is annexed hereto and made a part 
hereof. The plaintiff specifically stated to the Commission 
that all shareholders of the Corporation as well as any other 
persons receiving copies of the Preliminary Prospectus, 
would be apprised by written communication of the facts 
concerning the private financing and the withdrawal of the 
Registration Statement. The plaintiff also volunteered to 
submit to the Commission, for its comment and considera- 
tion, any proposed communication. 


10. Although the plaintiff had considerable doubt as to 
the validity of Rule 477 of the General Rules and Regula- 
tions promulgated under the Securities Act of 1933 as 
amended, and believed that its withdrawal of the Registra- 
tion Statement was a matter of right, it couched its with- 
drawal in the form of an application and specifically re- 
quested a hearing before the Commission for the purpose of 
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presenting its position. The plaintiff has never been afforded 
such a hearing. On October 5, 1962, following up a telephone 
request I made of the Commission’s staff, I requested. of the 
Commission in writing some advice as to the disposition of 
the application for withdrawal. On October 11, 1962, the 
Commission, by letter addressed to me, for the first time in- 
dicated that the application for withdrawal “was considered 
and disapproved by the Commission on September 20, 1962 
along with request to be heard thereon.” No reason was 
assigned for the Commission’s substantive disposition or the 
statutory basis or authority therefor. 

It is submitted that plaintiff's right to withdraw is ab- 
solute and undeniable. If this Court should sustain the 
complaint and find that plaintiff did, as we contend, have 
the absolute right of withdrawal, then the stop order hearing 
scheduled for October 22, 1962 is entirely without basis, since 
there is no proper subject. matter before the Commission. 
upon which it can act. 


11. On September 24, 1962, the Commission, undoubtedly 
acting on the incomplete “record” created by its staff, pur- 
suant to the order of July 13, 1962 and on unlawfully seized 
evidence, and without having given the plaintiff an oppor- 
tunity to be heard, imposed a sanction upon the plaintiff by 
instituting and publicizing a stop order proceeding through 
the issuance of an order scheduling a hearing for October 
8, 1962 (subsequently postponed to October 22, 1962) to 
consider certain matters which were at most vaguely adum- 
brated in such order. A copy of such order is annexed hereto 
as Exhibit A. 


12. Based on the foregoing statement of facts and sum- 
mary of the Commission’s proceedings to date, it is the plain- 
tiff’s position that the order of September 24, 1962 is of no 
force and effect and that the hearing, now scheduled for 
October 22, 1962, should be enjoined. Set forth below are 
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six separate and distinct reasons why the Commission’s pro- 
cedures herein deprive the plaintiff of due process of law. 
For each of these reasons, and for all of them taken together, 
the injunction pendente lite should be granted. 


L The Commission’s Order of July 13, 1962 was Illegal. 


As set forth above, the order placed the plaintiff on the 
horns of a dilemma, in that the order inconsistently set forth 
that the purpose of the examination was to serve as a basis 
for recommendations to the Congress for further legislation, 
on the one hand, and, on the other hand, commanded the 
plaintiff “to cooperate” under the in terrorwm sanction that 
a failure “to cooperate” would result in the summary issuance 
of a stop order. This would result in the economic destruc- 
tion of the plaintiff by virtue of the collateral effect on the 
reputation and credit of the plaintiff, all without the neces- 
sity of proving any wrongful acts. Therefore, the plaintiff 
was unable to determine what portion of the “examination 
and investigation” was being conducted under that pro- 
vision of law where it could assert its rights or legally refuse 
“to cooperate.” 

The Commission’s unbridled examination of documents 
and interrogation was punctuated by repeated threats that 
failure to give it complete latitude would result in a prompt 
determination that the plaintiff “failed to cooperate” and 
the summary issuance of the “stop order.” As a result, many 
documents, apparently furnished voluntarily, in fact, were 
furnished under duress. 

In analogous cases it has been held by the Courts that 
the use of the Congressional investigative process as a pre- 
text for obtaining incriminating evidence is unlawful. This 
salutary principle has been used, and properly so, for the 
protection of known communists, dedicated to the over- 
throw of this nation’s system of free enterprise and of known 
criminals. Surely, respectable members of our business com- 
munity are entitled to the same protection and basic fair 
play. 
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IL. The Commission’s Failure to Permit Plaintiff's With- 
drawal of the Registration Statement Was Unlawful. 


It is the plaintiff’s local position that under the circum- 
stances of this case, plaintiff was entitled, as a matter of 
right, to withdraw, and did withdraw, the subject Registra- 
tion Statement. 

Moreover, on the assumption, arguendo, that withdrawal 
in the premises required Commission approval, such approval 
could not, consistent with due process and requirements of 
the Administrative Procedure Act, be arbitrarily withheld 
or denied. As indicated above, the application to withdraw 
the subject Registration Statement was filed prior to the 
issuance of the “stop order” proceedings, at a time when 
none of the securities sought to be registered had been. sold 
to the public and prior to the effective date of the subject 
Registration Statement. Furthermore, the plaintiff was 
not afforded a hearing and was not even given notice of the 
Commission’s formal action in respect to withdrawal until 
after the order for stop order proceedings had been issued. 

If the application to withdraw were granted there would 
be no legitimate purpose for the scheduled hearing. 


Til. The Commission’s Order of September 24, 1962 Was 
a Nullity. 


As will be seen from the annexed affidavit of Joseph 
Eckhaus, the Commission’s staff, without the knowledge or 
permission of the plaintiff, and without warrant or legal 
authority, rifled through the plaintiff's files, removed docu- 
ments therefrom, packed them in a briefcase and removed 
them from the plaintiff's premises. In addition, as shown by 
the separate affidavit of Mr. Irving Katz (Exhibit No. B), 
the shorthand reporter, the “record” of the Commission’s 
“investigation” was not complete or accurate but, on the 
contrary, at the direction of a member of the Commission’s 
staff, was specially “tailored” to suit its own arbitrary Te 
quirements. 
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All this, it is submitted, furnished the basis of the order 
of September 24, 1962, and irrevocably tainted its legality 
and makes a sham of the normal due process to which the 
plaintiff was entitled. 


IV. The Order of September 24, 1962 Violated the Provisions 
of the Administrative Procedure Act. 


The Administrative Procedure Act provides, in substance, 
that a government agency may not impose a sanction on an 
applicant, such as the plaintiff, unless, prior to the instita- 
tion of proceedings, the facts or conduct which warrant the 
proceedings, are called to the attention of the applicant in 
writing and the applicant has been accorded an opportunity 
to demonstrate or achieve compliance with the agency’s law- 
ful requirements (5 U. S. C. 1001, et seq.). 

In the instant case, the agency instituted proceedings 
without advising the plaintiff in writing of the facts which 
warranted the proceedings and did not afford the plaintiff 
an opportunity to achieve compliance. This was in direct 
contradiction not only of the Administrative Procedure Act 
but of the defendant’s long established procedures of remit- 
ting “comment letters” to registrants. 

There can be no question that the institution of “stop 
order” proceedings by the Commission constitutes the “insti- 
tution of agency proceedings” and a suspension of a license 
within the meaning of the Administrative Procedure Act. 


V. The Hearings Fixed by the Order of September 24, 1962 
Can Serve No Useful Purpose. 


As evidenced by the plaintiff's withdrawal of the subject 
Registration Statement, the plaintiff has no intention of 
offering any securities to the public pursuant thereto. If 
the hearings fixed by the order of September 24 eventuate in 
the issuance of a stop order, under the Securities Act of 
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1933 there would be no method available to the plaintiff for 
lifting the stop order, since, in order to ‘do so under the 
statute, one must amend the Registration Statement in ac- 
cordance with the findings in the stop order with the avowed 
intention of offering the securities to the public. This the 
plaintiff cannot do. Accordingly the “procedure” followed 
by the Commission affords no possible remedy for the plain- 
tiff to avoid the impact of what would be tantamount to 
economic destruction. 


VL. The “Specifications” of the Matters to be Considered at 
the Scheduled Hearing Are Insufficient to Permit the 
Plaintiff to Establish a Defense in View. of Their Vague- 
ness and. Indefiniteness. 


13. For the foregoing reasons, it is submitted that the 
“proceedings” of the Commission must be declared a nullity 
and as such may be enjoined by this Court without useless 
“exhaustion” of administrative remedies. Involved here are 
far more than mere irregularities and this Court has the 
power to enjoin the void procedures adopted by the Com- 
mission. Apposite here is the decision of the Court of Ap- 
peals for the District of Columbia Circuit in Amos Treat & 
Co. Inc. v. SEC (No. 17,000, May 11, 1962, CCH Federal 
Securities Law Reporter, Par. 91, 160: 


“Nor is the fact that under other circumstances ‘ir- 
regularities’ at the hearing level may ultimately be 
the subject of administrative review. We are con- 
fronted by a situation where the asserted infirmity 
is fundamental. Quite apart from the ordinary review 
authority conferred by the Securities Exchange Act, 
the courts may restrain the enforcement of an invalid 
administrative order. * * * 


* * * * 
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“Enough has been said to demonstrate the basis for 
our conclusion that an administrative hearing of such 
importance and vast potential consequences must be 
attended, not only with every element of fairness but 
with the very appearance of complete fairness. Only 
thus can the tribunal conducting a quasi-adjudicatory 
proceeding meet the basic requirement of due process. 


“Accordingly, solely on due process grounds, we 
conclude the District Court had jurisdiction to enter- 
tain appellants’ claim as has this court to review the 
court’s order denying relief.” 


14. Plaintiff has no adequate remedy at law and, unless 
restrained, the defendants will proceed with the hearing on 
October 22, 1962 at Washington, D. C. The plaintiff will be 
irreparably damaged thereby since, as shown in Mr. Eck- 
haus’s affidavit, it is a matter of economic fact that the con- 


tinuation of the stop order proceedings will irreparably in- 
jure plaintiff's credit standing and damage its business. In 
addition, innocent stockholders of the plaintiff corporation 
will consequently be damaged for no reason. 


15. No previous application has been made for the relief 
sought herein. 


Minton E. MERMELSTEIN 


(Sworn to on October 18, 1962.) 
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Unrrep STATES OF AMERICA 
BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 
September 24, 1962 


OnvEr FIXING TIME AND PLACE oF HeariInc UNDER SECTION 
8(d) or THe Securrrmes Act oF 1933, As AMENDED, 
AND DBSIGNATING OFFICER TO TAKE EVIDENCE 


ee ee erence 
In the Matter of 
The Registration Statement of 
THp WOLF CORPORATION 
File No. 2-19705 


——— 


The Commission having reasonable cause to believe that 
the registration statement filed by The Wolf Corporation 
under the Securities Act of 1938, as amended, includes 
untrue statements of material facts and omits to state ma- 
terial facts required to be stated therein and material facts 
necessary to make the statements therein not misleading, as 
more specifically set forth in the Statement of Matters to 
be considered pursuant to Section 8(d) of the Act, which 
Statement of Matters is incorporated herein by reference and 
made a part hereof. 


Ir 1s ORDERED that a hearing be held in such matter, pur- 
suant to the provisions of Section 8(d) of said Act, such 
hearing to commence on October 8, 1962 at 11 A.M. EDST 
at the offices of the Securities and Exchange Commission, 
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425 Second Street, N. W., Washington, D. C. and to continue 
thereafter at such time and place as the officer hereinafter 
designated may determine. 


Ir 1s Furruer Orperep that Frederick Zazove, an officer 
of the Commission, or such other officer or officers as the 
Commission may designate, be and he hereby is designated 
to administer oaths and affirmations, subpoena witnesses, 
compel their attendance, take evidence, and require the pro- 
duction of any books, papers, correspondence, memoranda 
or other records deemed relevant or material to the inquiry, 
and to perform all other duties in connection therewith au- 
thorized by law. 


By the Commission. 


/s/ OxvaL L. DuBors 
Orval L. DuBois 
Secretary 
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Stam or New York , 
County or New York . 

Irvine Karz, being duly sworn, deposes and says: 

I am a Court Reporter and on July 25th, 1962, in the 
forenoon, I recorded the testimony of Ashton C. Lawrence 
before Simon Spiro, a member of the staff of the Security 
and Exchange Commission. The testimony was pursuant to 
an enquiry into matters relating to.the Registration State 
ment of The Wolf Corporation. : 

At approximately 11.50 A.M. Eastern Daylight Saving 
Time, Milton E. Mermelstein, acting as attorney for Mr. 
Lawrence, requested Mr. Spiro to have included in the 
record certain statments which he (Mr. Spiro) was making 
and which Mr. Spiro had directed me to exclude from the 
record. Mr. Mermelstein stated that he wished the record 
to include the statements of Mr. Spiro and Mr. Spiro in- 
structed me not to record those statements and when Mr. 
Mermelstein asked me to I told him that I could not record 
the statements and could only record the testimony and re- 
marks which Mr. Spiro ordered included in the record. Mr. 
Spiro, in answer to Mr. Mermelstein’s objection, stated: 
“The record will show only what I want it to show.” 

Mr. Spiro stated that if Mr. Mermelstein and Mr. Law- 
rence objected and did not want to continue, he would 
terminate the proceedings immediately. 

/3/ Tnvine Katz 


Sworn to before me this 
25th day of July, 1962. 


Prue Pmece 
Notary Public, State of New York 
; No. 31-8370030 
Qualified in New York County 
Term Expires March 30, 1964 
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(Letterhead. of) 


THE WOLF CORPORATION 
REALTY INVESTMENTS 
10 East 40th St., New York 16, N. Y. 
Murray Hill 55722 


August 6, 1962 
Securities and Exchange Commission 
425 Second Street N. W. 
Washington 25, D. C. 
Re: The Wolf Corporation. 
File No, 2-19705 
Registration Statement Form 8-11 


Gentlemen: 


Request is hereby made for withdrawal of the above en- 
titled Registration Statement. In support of this applica- 
tion, the following information is submitted: 

The above named registrant filed a Form S-11 Registra- 
tion Statement on January 26, 1962, relating to a proposed 
offering of $4,500,000 principal amount of 646% Subordi- 
nated Debentures, Class A Common Stock and Stock Pur- 
chase Warrants. Thereafter on June 1, 1962, registrant filed 
an Amendment to the Registration Statement relating to 
the sale of $5,021,700 of such Debentures and shares of Class 
A and Class B Common Stock. No Preliminary Prospectus 
was circularized relating to the January 26, 1962 Registra- 
tion Statement and Prospectus. However, Preliminary 
Prospectuses relating to the amended Registration State- 
ment were circularized to about 1,000 of the shareholders of 
The Wolf Corporation and others, which contained the cus- 
tomary statutory caveat in red letters on the cover sheet. 
There have been no orders accepted or solicited for the sale 
or purchase of any of the securities proposed to be offered. 
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Inasmuch as registrant had not received a comment or 
deficiency letter from the Commission, a communication was 
sent to the Secretary of the Commission on July 9, 1962 
indicating the “extreme urgency” of a speedy disposition of 
the registrant’s Registration Statement. 

In view of certain commitments which were set forth 
under the heading “APPLICATION OF PROCEEDS” in the Pro- 
spectus filed with the Amendment to the Registration State- 
ment, as aforesaid, the registrant, subsequent to July 9, 
1962, commenced negotiations looking toward the securing 
of capital from private sources. As result of these negotia- 
tions, registrant has successfully arranged with a private 
lender a loan of $1,000,000 for one year collateralized by a 
blanket mortgage consisting of the following: 


first leasehold mortgage on 10 East 40th Street, 
New York, New York; 


first mortgage on building occupied by Friendly 
Frost, Horace Harding Expressway, Long Island, 
New York; 


first mortgage on building occupied by Friendly 
Frost, Bayshore, Long Island, New York; 


second mortgage on building occupied by Friendly 
Frost, Beth Page, Long Island, New York. 


These funds will be received by the registrant pursuant 
to its commitment on or about August 7, 1962, and will be 
utilized to satisfy certain current unsecured obligations, the 
balance of which will be extended. None of the funds so re- 
ceived will be used for distribution to stockholders. 

In view of the fact that the registrant has made these 
new arrangements for private financing, its Board of Direc- 
tors decided that because of current market conditions and 
the alleviation of pressing needs through the elimination of 
certain current obligations, it was deemed in the best inter- 
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est of the corporation to withdraw the pending Registration 
Statement. 

Should the Commission grant the application to with- 
draw the said Registration Statement, the registrant pro- 
poses to advise each of its stockholders, as well as any other 
person who may have received a copy of a Preliminary Pro- 
spectus, of the facts concerning the private financing and 
the withdrawal of the Registration Statement. The text of 
any proposed communication will be submitted to you for 
your comment and consideration before mailing. 

It is, of course, understood that the Company will also 
file appropriate financial reports as may be required under 
the applicable reporting provisions of the Rules under the 
1934 Act. 

We request that counsel be heard by the Commission in 
support of our application for withdrawal. 


Very truly yours, 


Tan WOLF CORPORATION 


By /s/ JosepH WOLF 
President 
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Affidavit of Richard Weisinger, Read in Support of 
Motion for Preliminary Injunction 


UNITED STATES DISTRICT COURT 
For Tas District or CoLUMBIA 
(Crviy ActIon No. 3297—62) 


[Samp Trrup] 


State oF NEw YORK " 
County or NEw YorE “x 


RicHaRp WEISINGER, being duly sworn, deposes and says: 


1. I am a member of the firm of Blinkoff & Weisinger, 
565 Fifth Avenue, City and State of New York. I am mak- 
ing this affidavit in support of plaintiff corporation’s appli- 
cation for an injunction pendente lite. 


2. On January 26, 1962, the plaintiff filed a Registration 
Statement (Form S-11) with the Securities and Exchange 
Commission (the “Commission”), and on June 1, 1962, 
the plaintiff amended said Registration Statement in certain 
material respects. My firm acted as counsel for the plaintiff 
corporation in connection with the preparation and filing 
of the subject Registration Statement. 


3. Upon information and belief, the plaintiff has never 
received a “letter of comment” from the Commission in re- 
spect of said Registration Statement or the amendment 
thereto. 


4. During the period from January 26, 1962 until June 1, 
1962, there were periodic discussions between my office and 
the staff of the Commission concerning the subject Regis- 
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tration Statement. At all of such discussions my office 
cooperated fully to the end of providing the Commission 
with any additional or supplemental information which they 
required in connection with the processing of said Registra- 
tion Statement. 


5. On the morning of July 16, 1962 at about 9:30 AM, 
I received a telephone call from Mr. Joseph Eckhaus, Secre- 
tary and general counsel of the plaintiff corporation. He 
advised me at such time that three individuals who identified 
themselves as Messrs. Simon U. Spiro, Darl Cottrell and 
Vasil Simmons, members of the staff of the Commission 
were present in the offices of the Company. Mr. Eckhaus 
stated to me that these gentlemen showed him an order pur- 
portedly issued by the Commission and dated July 13, 1962 
directing and authorizing them to conduct an investigation 
into the affairs of the plaintiff corporation. Prior to such 
telephone call, I had no inkling that the Commission staff 


considered the subject Registration Statement in any way 
defective or that there was any question concerning the ade- 
quacy or accuracy of disclosure of material facts therein. 


6. Following said telephone conferences with Mr. Eck- 
haus, I went to the offices of the plaintiff corporation and 
at his request met with Messrs. Wolf and Eckhaus and 
Messrs. Spiro, Cottrell and Simmons. I was shown a copy 
of the order of the Commission dated July 13, 1962, directing 
an inquiry. I requested that I be furnished a photocopy 
of said order for my files, which request was then and there 
refused, although I was given full opportunity to read the 
order and to take notes thereon. At such time, Mr. Spiro 
stated to me, to Mr. Joseph Eckhaus, and to Mr. Joseph Wolf, 
President of the plaintiff corporation, that the plaintiffs 
failure fully to cooperate with the investigation and exam- 
ination could result in the prompt issuance of a “stop order” 
pursuant to Section 8(d) of the Securities Act of 1933. I 
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advised plaintiff's officers fully to cooperate and they agreed. 
Immediately thereafter, Messrs. Spiro, Cottrell and Simmons 
went into another room with Mr. Ashton Lawrence, Comp- 
troller of the plaintiff corporation. 


7. On July 25, 1962, I was present at the offices of the 
plaintiff corporation during the interrogation by Mr. Spiro 
of Mr. Ashton Lawrence, plaintiff's Comptroller. Mr. Mer- 
melstein, acting as Counsel to Mr. Lawrence, was also pres- 
ent when the following took place. 


8. Mr. Spiro was in the process of interrogating Mr. 
Lawrence with respect to the source of certain information 
and abruptly cut Mr. Lawrence short in an answer. There- 
upon, Mr. Mermelstein stated that he wanted the full and 
complete statement of Mr. Lawrence included in the record 
being made by the shorthand reporter who was present. 
Mr. Spiro then turned to Mr. Mermelstein and made a few 
comments which he indicated were off the record, stating 
that he was not going to permit the shorthand reporter to 
include Mr. Lawrence’s complete explanation in the record. 
Mr. Mermelstein then indicated that he wanted Mr. Spiro’s 
last statement, about not including Mr. Lawrence’s complete 
statement, to be put in the record. At that point, Mr. Spiro 
turned to Mr. Mermelstein and stated that the only thing 
that would go into the record is what “I want into the 
record”, and Mr. Spiro instructed the stenographer not to 
include in the record the material that Mr. Mermelstein had 
requested for inclusion. Mr. Mermelstein then turned to 
the shorthand reporter and asked him directly to include the 
material in the record. The reporter said that he could 
not do so because those were his instructions from Mr. Spiro. 


9. On several occasions during the proceedings, during 
which I was present, in pressing a witness for an answer 
to a specific question, or if the witness hesitated or indi- 
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cated that he did not understand or was unable to give a 
complete answer to the question, or if Mr. Mermelstein, as 
counsel for the witness, requested clarification of the ques- 
tion or that the witness be permitted to give a complete 
answer and explanation to the question, Mr. Spiro stated 
that the witness was not being coopera’ ive and that Mr. 
Spiro had a right to terminate the investigation and cause 
the immediate issuance of a “stop order”, which he occa- 
sionally threatened to do. 


/s/ RicHARD WEISINGER 
Richard Weisinger 


(Sworn to on October 18, 1960.) 
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Affidavit of Joseph Eckhaus, Read in Support of Motion 
for Preliminary Injunction 


UNITED STATES DISTRICT COURT 
For tHe District or CoLUMBIA 
(Crvm Action No. 3297—62) 


[Same Trroz] 


State or New York 2 
County or NEw York {”"* 


JosePH Eckuavs, being duly sworn, deposes and says: 


1. I am an attorney at law and a member of the Bar 
of the State of New York. I am also Secretary of the plain- 
tiff corporation and, as such, I am familiar with the facts 
stated herein. This affidavit is made in support of the 
plaintiff's motion for an injunction pendente lite herein. 


2. On January 26, 1962, the plaintiff filed a Registration 
Statement (Form S-11) with the Securities and Exchange 
Commission (“the Commission”), and, on June 1, 1962, the 
plaintiff filed an Amendment thereto. The plaintiff has never 
received a “letter of comment” or a “deficiency letter’ from 
the Commission in respect of said Registration Statement, 
notwithstanding that on two separate occasions, on May 
29, 1962, and July 9, 1962, respectively, the plaintiff com- 
municated with the Commission and indicated the urgency 
of expeditious administrative action in connection with such 
filing. 


3. On Monday morning, July 16, 1962, at about 9:30 in 
the morning, I received a telephone call from Mr. Joseph 
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Wolf, President of the plaintiff corporation. Mr. Wolf told 
me that three men, identifying themselves as members of 
the staff of the Commission, were in his office with some 
kind of an order and wanted to conduct an investigation. 
I immediately left my office and went to the office of the 
plaintiff corporation, which is in the same building as my 
law office. When I arrived in Mr. Wolf’s office I met the 
three men, who turned out to be Messrs. Simon U. Spiro, 
Darl Cottrell and Vasil Simmons. Mr. Spiro showed me a 
copy of an order purportedly issued by the Commission and 
dated July 13, 1962, which purported to authorize, and 
authorized, an “investigation” and “examination” In The 
Matter of the Registration Statement of The Wolf Corpo- 
ration, File No. 2-19705. I asked Mr. Spiro if he intended 
to serve the plaintiff with a copy of the order. He answered 
in the negative stating that it was not the Commission’s 
practice to serve such orders. I then asked if I might have 
a copy of the order and volunteered to make a photo copy 
thereof in the plaintiff’s office, in Mr. Spiro’s presence. This 
request was refused. 


4. Mr. Spiro told me that I might not be familiar with 
the Commission’s rules and regulations, and said, “Let me 
tell you, if you don’t give me your fullest cooperation a stop 
order will be issued forthwith—I can get a stop order in 
ten minutes which will stop the sale of any of your securi- 
ties”. Although I am a lawyer of many years experience, 
I was not conversant with the rules and regulations of the 
Securities and Exchange Commission upon which Mr. Spiro 
was relying, and I therefore telephoned Mr. Richard Weis- 
inger, whose firm, Blinkoff & Weisinger, were acting as coun- 
sel to the plaintiff in connection with the preparation, filing 
and processing of the subject Registration Statement. 


5. On Mr. Weisinger’s advice, I told Mr. Spiro that the 
plaintiff would cooperate fully with him and told him that 
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if he indicated what specific areas he was interested in I 
would provide him with all the documents pertinent thereto. 
He said, “Now look—I’m not going to be bound. I am going 
to look at everything and anything—even little pieces of 
paper,” or words to similar effect. I told Mr. Spiro that 
the plaintiff had nothing to hide and that the plaintiff's 
files would be made available to him. 


6. Mr. Spiro then said, “Look. I didn’t have to come to 
New York. I don’t have to look at papers. I know more 
about this company than you think. This company’s affairs 
smell to high Heaven and I don’t expect to find anything 
in your records to change my opinion. I have enough now 
to hang you”, or words to similar effect. 


%. I asked Mr. Spiro how he could expect to conduct a 
fair investigation when he had obviously already formed 
an opinion. He laughed and said sarcastically that he did 


not expect to find anything at all to change his opinion. 


8. I then took Mr. Spiro to a certain file cabinet in the 
plaintiff's office and told him that the first two drawers con- 
tained the plaintiff’s correspondence. I repeatedly told Mr. 
Spiro that if he told me what he wanted I would produce 
pertinent documents. I also told him that I might have 
certain legal files in my office which I would be happy to 
produce to assist him. 


9. Despite my offer to furnish Mr. Spiro with pertinent 
papers, he insisted on going through all the files himself. 
In fact, Mr. Spiro, without the knowledge, permission or 
consent of the plaintiff or any of its officers, rifled through 
files of the plaintiff which had no bearing whatsoever on 
the matters involved in his inquiry. On one occasion, when 
he was left alone in a conference-workroom at plaintiff’s 
office, I was advised by Mr. Ashton Lawrence that upon 


40a 
Affidavit of Joseph Eckhaus 


returning to the room he found Mr. Spiro going through his 
desk. Mr. Spiro had no permission to go through such desk. 
On a separate occasion, Mr. Spiro was rummaging through 
personal files of Mr. Joseph Wolf, President of the plaintiff 
corporation, pertaining to the Estate of Mr. Wolf’s father- 
in-law, who died many years before the formation of The 
Wolf Corporation and had no connection whatsoever with it. 


10. At one point during Mr. Spiro’s search through 
plaintiff’s papers he insisted on gaining access to a cabinet 
which was locked. I advised him that the cabinet contained 
liquor. He indicated that since it was locked we must be 
hiding something in it and insisted on having it opened. 
Repeatedly throughout his examination of documents he 
insisted that failure to cooperate fully would produce a 
stop order without further ado. I finally opened the cabinet 
for him because of his persistence, only to demonstrate that 
it was indeed a liquor cabinet. 


41. Moreover, one morning as soon as Mr. Spiro arrived 
in plaintiff's office to begin the work day, I noticed that when 
he opened his brief case there were a large number of plain- 
tiff’s files contained therein. I asked him what our files 
were doing in his brief case. He said that he had taken them 
and that he was not through with them yet. I asked him by 
what right he arrogated to himself the privilage of taking 
the plaintiff's files without the permission, knowledge or con- 
sent of anyone in the plaintiff's organization. He asked me 
if I intended to stop him and, if so, that a “stop order” 
would be issued immediately. I then repeated an offer which 
I had previously made to him to furnish him with photostatic 
copies of any papers he desired to have. At this time there 
are certain files of the plaintiff corporation, which were used 
by Mr. Spiro, which are missing. 
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12. In short, Mr. Spiro’s search and seizure of docu- 
ments without anyone’s knowledge or consent seemed to have 
no bounds and he acted in such a manner as to indicate his 
complete disregard for the necessity of any authority for 
his actions. 


13. Furthermore—and I wish to emphasize this as 
strongly as possible—from Mr. Spiro’s initial appearance at 
the office of the plaintiff corporation until the time that his 
“investigation” was concluded, he repeatedly threatened that 
unless he had the fullest cooperation he would terminate the 
“investigation” summarily and that a “stop order” would 
issue. He kept saying that he had sufficient basis for the 
issuance of a stop order and used this threat again and 
again any time the plaintiff or any of its officers indicated 
less than complete satisfaction with his method of pro- 
ceeding. 


14. On information and belief, Mr. Milton Mermelstein, 
acting as counsel for the plaintiff, on or about July 25, 1962, 
communicated with members of the Commission’s staff in 
Washington, D. C., and indicated that the plaintiff desired 
to withdraw the subject Registration Statement. On August 
6, 1962, a written letter of withdrawal was mailed to the 
Commission. 


15. Upon information and belief, unless the defendants 
are enjoined and restrained during the pendency of this 
action from further prosecuting the hearing now scheduled 
for October 22, 1962, pursuant to the order of the Commis- 
sion dated September 24, 1962, the plaintiff will be irrepar- 
ably damaged. Once it became apparent that the subject 
Registration Statement, on file with the Commission since 
January 26, 1962, would undoubtedly be further delayed, the 
plaintiff determined to arrange for private financing and 
secured short term loans from banks. Unless the scheduled 
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hearing is stopped, the publicity in connection with such 
hearing will destroy the plaintiff's credit standing and rep- 
utation in the business community and may render it 
impossible to procure renewal of the short term bank loans. 
This would have the effect of seriously injuring the plain- 
tiff as well as its public stockholders, all for no real purpose 
since the hearing will be entirely academic and can serve 
no useful purpose. On the other hand, a restraining order 
and an injunction pending at the termination of this action 
could in no wise prejudice the Securities and Exchange Com- 
mission or members of the investing public since the plain- 
tiff has no intention whatsoever of offering securities to the 
public pursuant to said Registration Statement, as evi- 
denced by its attempted withdrawal of the Registration 
Statement. 


/s/ JOSEPH ECKHAUS 
Joseph Eckhaus 


(Sworn to on October 18, 1962.) 
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Memorandum and Order 


UNITED STATES DISTRICT COURT 
For THE DisTRicr oF COLUMBIA 


(Civil Action No. 3297-62) 


[Same Trriz] 


This matter comes before the Court on a hearing for a 
preliminary injunction. Plaintiff, the Wolf Corporation, 
asks the court to enjoin the Defendant, Securities and Ex- 
change Commission, from prosecuting a “stop order” pro- 
ceeding pursuant to section 8(d) of the Securities Act of 
1933, as amended. Plaintiff asks the court for a order vacat- 
ing and discontinuing such proceedings as were scheduled 
for hearing in accordance with a notice dated September 24, 
1962. 

Briefly stated, Plaintiff contends that on January 26, 
1962, the Wolf Corporation filed a Registration Statement 
with the Commission: that there were certain oral com- 
munications between the Commission and officers of the 
Wolf Corporation from January 2, 1962 through some time 
in June of 1962: on July 16, 1962, investigators of the Com- 
mission began an investigation into Plaintiff's affairs in 
Plaintiff’s offices in New York City, and plaintiff alleges that 
there was no notice given to them of the proposed investi- 
gation; nor was Plaintiff ever advised that the Commission 
considered the aforesaid Registration Statement in any way 
inadequate or defective. 

One of the primary contentions of Plaintiff is that the 
investigation was conducted in an arbitrary and unlawful 
manner, and that the final report of the investigators did not 
correctly portray the true conditions that existed; that ob- 


44a, 
Memorandum and Order 


jections were made by officers of the Wolf Corporation and 
by counsel for Plaintiff to the manner in which the investi- 
gation was being conducted, and the staff investigators 
threatened that the “stop order” would be issued unless 
Plaintiff fully complied with the requests of the investiga- 
tors. Plaintiff submits extended and minutely detailed af- 
fidavits in support of this contention signed by Milton E. 
Mermelstein, Esquire and Richard Weisinger, Esquire, coun- 
sel for Plaintiff corporation, and by Joseph Eckhaus, 
Esquire, Secretary of Plaintiff corporation. 

On August 6, 1962, Plaintiff notified the Commission in 
writing of its withdrawal of its Registration Statement, but 
the request for withdrawal was denied without a hearing. 

Plaintiff argues five main points in support of its con- 
tention: (1) The Order of the Commission, Dated September 
24, 1962, Fixing the Hearing Sought to be Enjoined Herein, 
Being Based on Illegally Seized Evidence and an Incomplete 
Record, is Null and Void; (2) The Combining of Pro- 
ceedings Pursuant to Sections 8(e) of the Securities Act of 
1933, as amended, and 21(a) of the Securities Exchange 
Act of 1934, as amended, was Improper and Renders Null 
and Void the Commission’s Order Dated September 24, 1962; 
(3) The Order of the Commission, dated September 24, 1962, 
Fixing the Hearing Sought to be Enjoined herein is Null 
and Void since It had the Effect of Instituting an Agency 
Proceeding Involving the Suspension of a License without 
First Affording Plaintiff an Opportunity to Achieve Com- 
pliance, All in Violation of the Provisions of the Administra- 
tive Procedures Act; and (4) The Stop Order Hearings, 
if They Eventuate in the Issuance by the Commission of a 
Stop Order, will Violate Due Process Requirements since 
Plaintiff, by Virtue of its Announced Intention in its Notice 
of Withdrawal Not to Offer or Sell Securities Pursuant to the 
Registration Statement will Have no Remedy under The 
Securities Act of 1933 by Which the Stop Order can be 
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Lifted; and (5) Since Plaintiff Attacks the Commission’s 
Authority and Jurisdiction to Conduct the Proceedings 
Sought to be Enjoined and Claims that the Proceedings here- 
in present Violations of Fundamental Due Process Require- 
ments Rather than Mere Procedural Irregularities It Should 
Not Be Required to Participate in the Administrative Pro- 
ceedings, Particularly where to do so would Involve Irre- 
parable Economic Injury. 

The Defendant, Securities and Exchange Commission, in 
reply alleges that (1) this Court is without jurisdiction to 
enjoin the Commission’s hearing; and (2) that the Commis- 
sion’s denial of Plaintiff's withdrawal of the Registration 
Statement was proper. 

The Court has reviewed the pleadings, the points and 
authorities, and has heard oral arguments of counsel, and 
the Court recognizes there is no denial by affidavits by the 
Defendant, Securities and Exchange Commission, as to 
Plaintiffs allegations concerning the procedures followed. 
However, the Court considers that all of the allegations, both 
factual and legal, submitted by Plaintiff herein, are subject 
to motions to suppress, objections, etc. in proceedings before 
a hearing examiner, and that thereafter the entire proceed- 
ings may be subject to review by the court authorized by 
statute to conduct such review. 

The Court does not find that the proceedings are unlawful. 
The Court finds that the instant matter before it is not 
analogous to the situation in Amos Treat & Co. v. Securities 
Exchange Commission, No. 17,002, United States Court of 
Appeals, decided May 11, 1962, as in that case the question 
presented concerned the personnel involved in the proceed- 
ings, whereas the instant case is predicated on the methods 
and tactics employed by the investigators of the Commission 
in the accumulation of evidence which supposedly will be 
submitted at the time of hearing. 

Plaintiff contends that it will suffer irreparable economic 
injury and loss of reputation by the mere holding of the 
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hearing, regardless of the outcome. The Court does not agree 
with this contention in that the notice of the hearing has 
already been issued, and the Court feels that the Plaintiff, 
rather than withdraw its application should proceed to a 
hearing in order to vindicate its position with a favorable 
opinion from the Commission; or, if the opinion of the 
Commission is adverse to the Plaintiff, it has an adequate 
remedy for a complete review of all matters herein com- 
plained of. Whether or not this is a harsh ruling is not 
to be determined by the Court at this time. 

The Court therefore finds that the motion for a prelim- 
inary injunction must be denied as Plaintiff has not ex- 
hausted its administrative remedies, and the matters pre- 
sented may not be judicially reviewed until after the 
administrative proceedings are concluded and the decision 
of the Commission goes against the Plaintiff. 

Accordingly it is this 24th day of October, 1962, 


OnpzReEn, that the petition for a preliminary injunction be, 
and the same hereby is, denied. 


/s/ Lzonarp P. WALSH 
Leonard P. Walsh 
Judge 
Mitton E. MBRMELSTELN, Esq. 
MERMELSTEIN, BURNS, LessER & GOLDMAN 
445 Park Avenue 
New York 22, New York 
Counsel for Plaintiff 


Perm A. DAMMANN, Esq., General Counsel 
‘Water P. Nortx, Associate General Counsel 
RosErT GAREIS, Esquire 
BarBaRa LEE, Esquire 
Counsel for Securities and Exchange Commission 
Washington, D. C. 
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Notice of Appeal 


UNITED STATES DISTRICT COURT 


For tae Disraicr or COLUMBIA 


(CrvmL No. 3297-62) 


[Samp Trrip] 


Noricp 18 HEREBY GIVEN this 24th day of October, 1962, 
: that the above named Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the Order of this Court entered on the 24th day of October, 
| 1962 in favor of the above named defendants against said 
Plaintiff. 


/3/ Micton E. MERMELSTEIN, 
Attorney for Plaintiff, 
Office and P. O. Address, 
445 Park Avenue, 
New York 22, N. Y. 
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Petition for Stay of Order 
UNITED STATES COURT OF APPEALS 
For THE Distaicr oF COLUMBIA CIRCUIT 


———— 
THe WOLF CORPORATION, 


Plaintiff-Appellant, 

against 
THE SECURITIES AND EXCHANGE COMMISSION and WILLIAM 
L. Cary, Byron D. Woopswez, J. ALLEN Freak, JR., 
ManveL F. CoHEN, Jack M. WuHItNey, Commissioners, 


Defendants-Respondents. 


a 


Now comes Appellant herein and moves this Court for 
an order staying further prosecution of the proceedings 
pending in Respondent’s Washington, D. C. principal office 
entitled “In the Matter of the Registration Statement of The 
Wolf Corporation, File No. 2-19705” pending the Appellant’s 
appeal from an order of the United States District Court 
per Walsh J., dated and entered October 24, 1962, denying 
Appellant’s motion for a preliminary injunction to enjoin 
and restrain the Defendants-Respondents from continuing 
and prosecuting the aforesaid proceedings. 

Unless stayed the aforesaid proceedings will be prose- 
cuted on October 30, 1962. Appellant’s verified complaint 
alleges irreparable injury and the affidavits submitted by 
the Appellant below, which are a part of the moving papers, 
were uncontroverted by Respondents. The Defendants-Re- 
spondents will not be inconvenienced or prejudiced by a 
stay if granted by this Court whereas the Appellant will 
suffer substantial and irreparable harm and damage if this 
stay is denied and the decision of the District Court below 
is subsequently reversed by this Court. 

The proceedings of the Defendants-Respondents sought 
to be enjoined by this action were fixed by the Order of the 
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Securities and Exchange Commission dated September 24, 
1962, and was originally scheduled to commence on October 
: 8, 1962 and has been postponed without prejudice to October 
30, 1962. The proceedings sought to be enjoined have not yet 
commenced by reason of their being held in abeyance pend- 
ing decision of the Court below on Plaintiffs-Defendants’ 
motion for a preliminary injunction. 

The proceedings of the Defendants-Respondents sought 
to be enjoined are being attacked by Plaintiff-Appellant on 
basic due process grounds and the validity of the adminis- 
trative order is being attacked rather than mere “irregu- 
larities.” Accordingly, the normal review procedure after 
administrative remedies have been exhausted will not suf- 
fice in this case particularly in view of the irreparable harm 
which Plaintiff-Appellant will suffer if the proceedings con- 
tinue, and conversly, the lack of prejudice to Defendants- 
Respondents if the stay is granted. 

Because of the shortage of time this motion is based upon 
the verified complaint, the uncontroverted affidavits, the 
memorandum of law and other papers submitted below. 


WHEREFORE, your Petitioner prays that this Court issue 
an order staying further proceedings on the part of the 
Defendants-Respondents in the proceedings entitled “In the 
Matter of the Registration Statement of The Wolf Corpo- 
ration, File No. 2-19705” until the decision of this Court 
on this appeal or the further order of this Court. 

Request is respectfully made that the argument on this 
matter be heard at the earliest opportunity. 


Mirron E. MERMELSTEIN 
Attorney for Plaintiff-Appellant 
445 Park Aevnue 
New York 22, New York 


Dated October 24, 1962 
Washington, D. C. 
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APPENDIX B 


The relevant parts of the statutes involved on this appeal 
are set forth below. 


Section 8 of the Securities Act of 1933, as amended (48 
Stat. 79, 54 Stat. 857; 15 U. S. C. A., sec. 77h) : 


“(a) Except as hereinafter provided, the effective 
date of a registration statement shall be the twentieth 
day after the filing thereof or such earlier date as the 
Commission may determine, having due regard to the 
adequacy of the information respecting the issue there- 
tofore available to the public, to the facility with 
which the nature of the securities to be registered, 
their relationship to the capital structure of the issuer 
and the rights of holders thereof can be understood, 
and to the public interest and the protection of in- 
vestors. If any amendment to any such statement is 
filed prior to the effective date of such statement, the 
registration statement shall be deemed to have been 


filed when such amendment was filed; except that an 
amendment filed with the consent of the Commission 
prior to the effective date of the registration state- 
ment, or filed pursuant to an order of the Commis- 
sion, shall be treated as a part of the registration 
statement. 


“(b) If it appears to the Commission that a regis- 
tration statement is on its face incomplete or inac- 
curate in any material respect, the Commission may, 
after notice by personal service or the sending of 
confirmed telegraphic notice not later than ten days 
after the filing of the registration statement, and 
opportunity for hearing (at a time fixed by the Com- 
mnission) within ten days after such notice by per- 
sonal service or the sending of such telegraphic no- 
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tice, issue an order prior to the effective date of regis- 
tration refusing to permit such statement to become 
effective until it has been amended in accordance with 

has been amended 


so declare and the 
at the time provided in subsection (a) of this section 
or upon. the date of such declaration, whichever date 
is the later. 


“(¢c) An amendment filed after the effective date 
of the registration statement, if such amendment, upon. 
its face, appears to the Commission not to be incom: 
plete or inaccurate in any material respect, shall be- 
come effective on such date as the Commission may 

due regard to the public interest 


after opportunity for 

Commission) within 

by personal service Or 

notice, issue a stop 0 

of the registration sta 

has been amended in acco 

the Commission shall so 

stop order shall cease to be effective. 


“(e) The Commission is empowered to make an 
examination in any case in order to determine whether 
a. stop order should issue under subsection (d) of this 
section. In making such examination the Commis- 
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sion or any officer or officers designated by it shall 
have access to and may demand the production of 
any books and papers of, and may administer oaths 
and affirmations to and examine, the issuer, under- 
writer, or any other person, in respect of any matter 
relevant to the examination, and may, in its discre- 
tion, require the production of a balance sheet exhibit- 
ing the assets and liabilities of the issuer, or its in- 
come statement, or both, to be certified to by a public 
or certified accountant approved by the Commission. 
If the issuer or underwriter shall fail to cooperate, 
or shall obstruct or refuse to permit the making of an 
examination, such conduct shall be proper ground for 
the issuance of a stop order. 


“(f) Any notice required under this section shall 
be sent to or served on the issuer, or, in case of a 
foreign government or political subdivision thereof, 
to or on the underwriter, or, in the case of a foreign 
or territorial person, to or on its duly authorized 
representative in the United States named in the 
registration statement, properly directed in each case 
of telegraphic notice to the address given in such 
statement.” 


Section 21(a) of the Securities Exchange Act of 1934, 
as amended (48 Stat, 899, 49 Stat. 1379, 1921, 62 Stat. 991, 
63 Stat. 107; 15 U. S. C. A, sec. 78u (a)): 


“(a) The Commission may, in its discretion, make 
such investigations as it deems necessary to determine 
whether any person has violated or is about to violate 
any provision of this chapter or any Tule or regulation 
thereunder, and may require or permit any person to 
file with it a statement in writing, under oath or 
otherwise, the Commission shall determine, as to all 
the facts and circumstances concerning the matter to 
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be investigated. The Commission is authorized, in 
its discretion, to publish information concerning any 
such violations, and to investigate any facts, condi- 
tions, practices, or matters which it may deem neces- 
sary or proper to aid in the enforcement of the provi- 
sions of this chapter, in the prescribing rules and 
regulations thereunder, or in securing information 
serve as a basis for recommending further legislation 
concerning the matters to which this chapter relates.” 


Section 2 (e) and (f) of the Administrative Procedure 
Act, as amended (60 Stat. 237, 918, 993, 61 Stat. 37, 61, 
Stat. 201, 62 Stat. 99; 50. S. C. A., sec. 1001 (e) and (f)): 


“(e) ‘License’ includes the whole or part of any 
agency permit, certificate, approval, registration, char- 
ter, membership, statutory exemption or other form 
of permission. ‘Licensing’ includes agency process re- 
specting the grant, renewal, denial, revocation, sus- 
pension, annulment, withdrawal, limitation amend- 
ment, modification, or conditioning of a license. 


“(£) ‘Sanction’ includes the whole or part of any 
agency (1) prohibition, requirement, limitation, or 
other condition affecting the freedom of any person; 
(2) withholding of relief; (3) imposition of any form 
of penalty or fine; (4) destruction, taking, seizure, 
or withholding of property; (5) assessment of dam- 
ages, reimbursement, restitution, compensation, costs, 
charges, or fees; (6) requirement, revocation, or sus- 
pension of a license; or (7) taking of other compul- 
sory or restrictive action. ‘Relief’ includes the whole 
or part of any agency (1) grant of money, assistance, 
license, authority, exemption, exception, privilege, or 
remedy; (2) recognition of any claim, right, im- 
munity, privilege, exemption, or exception; or (3) 
taking of any other action upon the application or 
petition of, and beneficial to, any person.” 
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Section 9 of the Administrative Procedure Act, as 
amended (60 Stat. 642; 5 U. 8. C. A., sec 1008) : 


“In the exercise of any power or authority— 


(a) No sanction shall be imposed or substantive 
rule or order be issued except within jurisdiction dele- 
gated to the agency and as authorized by law. 


(b) In any case in which application is made for 
a license required by law the agency, with due regard 
to the rights or privileges of all the interested parties 
or adversely affected persons and with reasonable dis- 
patch, shall set and complete any proceedings re- 
quired to be conducted pursuant to sections 1006 and 
1007 of this title or other proceedings required by law 
and shall make its decision. Except in cases of will- 
fulness or those in which public health, interest, or 
safety requires otherwise, no withdrawal, suspension, 
revocation, or annulment of any license shall be law- 
ful unless, prior to the institution of agency proceed- 
ings therefor, facts or conduct which may warrant 
such action shall have been called to the attention of 
the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate 
or achieve compliance with all lawful requirements. 
In any case in which the licensee has, in accordance 
with agency rules, made time and sufficient applica- 
tion for a renewal or a new license, no license with 
reference to any activity of a continuing nature shall 
expire until such application shall have been finally 
determined by the agency.” 
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J. A Registration Statement, upon filing with the 
Commission, is a license to use the mails for 
the transmission of preliminary prospectuses, 
and section 9(b) of the Administrative Proce- 
dure Act therefore requires that a registrant 
be given written notice of deficiencies and an 
opportunity to achieve compliance prior to the 
institution of “stop-order” proceedings 


A. Congress clearly intended to include regis- 
tration statements within the meaning of 
the term “license” as used in section 9(b) 
of the Administrative Procedure Act 


. A pre-effective registration statement is a 
“license” within the meaning of section 
9(b) of the Administrative Procedure Act 

. The safeguards of section 9(b) of the Ad- 
ministrative Procedure Act apply unless 
the Commission justifiably makes a specific 
finding of “willfulness’ or “public in- 


The stop-order proceedings must be enjoined 
on grounds of fundamental deprivations of 


A. The order instituting the stop-order pro- 
ceedings is void, being based on an unlaw- 
fully combined “examination” and “in- 
vestigation” 


. The stop-order proceedings will violate due 
process requirements because Appellant 
will never be able to cause the lifting of a 
stop-order if one issues 
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III. The doctrine of exhaustion of administrative 
remedies, itself a rule of equity, does not pre- 
vent judicial intervention to halt agency pro- 
ceedings where uncontroverted facts show a 
lack of statutory authority for such proceed- 
ings or fundamental and basic defects amount- 
ing to a denial of due process 
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REPLY BRIEF FOR APPELLANT 


Statement 


Appellees’ statement of the question presented reveals in 
sharp focus their misconception of the issues. They state 
the question to be whether the District Court has jurisdic- 
tion to enjoin an administrative proceeding of the Securities 
and Exchange Commission prior to the beginning thereof 
“on the sole ground of alleged procedural irregularities in 
the investigation leading up to such proceeding.” 

This statement is defective. First, it wholly ignores 
Appellant’s position that the administrative proceeding 
sought to be enjoined is ferbidden by section 9(b) of the 
Administrative Procedure Act and it arbitrarily relegates 
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to the category of “procedural irregularity” Appellant’s con- 
tention that the Commission lacks statutory authority to 
conduct the proceedings. Second, it entirely begs one of the 
central questions in the case, namely, whether the many de- 
fects in the Commission’s procedures to date singly and 
cumulatively amount to such a fundamental deprivation of 
due process of law as to require judicial intervention at this 
time. 

Appellees cannot answer and have not denied the facts 
set forth in Appellant’s verified complaint and in the affi- 
davits submitted below. Instead, they casually pass over 
the serious allegations relating to the unlawful search and 
seizure by the Commission’s agents (App. 6a, 39a-41a) ; in- 
timidation by means of threats of the summary issuance of 
a stop-order (App. 7a, 17a-18a, 36a, 38a, 41a) and the fur- 
nishing of documents under duress (App. 22a) ; the instruc- 
tion by agents of the Commission to the court reporter to 
eliminate statements from the record and to make an inac- 
curate and incomplete transcript of the proceedings upon 
which subsequent Commission action would be based (App. 
6a, 18a, 19a, 29a, 35a) ; the failure to permit witnesses to give 
complete answers and to permit an essential witness to tes- 
tify (App. 19a, 20a); the failure to serve Appellant with 
a copy of the order for the “examination” and “investiga- 
tion” (App. 16a, 34a, 38a); and other matters incident to 
the “examination” and “investigation,” including the Com- 
mission’s failure to provide a copy of the transcript to 
Appellant. 

Appellees’ cavalier characterization of the administra- 
tive excesses shown by the undisputed facts as mere “pro- 
cedural irregularities” is too facile and, in fact, demon- 
strates the necessity for judicial intervention. In connection 
with the enactment of the Administrative Procedure Act in 
1946, Senator Pat McCarran, Chairman of the Committee on 
the Judiciary, United States Senate, said: 
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“The Administrative Procedure Act is a strongly 
marked, long sought, and widely heralded advance in 
democratic government. It embarks upon a new field 
of legislation of broad application in the administra- 
tive area of government lying between the tradi- 
tional legislative and fundamental judicial processes 
on the one hand and authorized executive functions 
on the other. Although it is brief, it is a com- 
prehensive charter of private liberty and a solemn 
undertaking of official fairness. It is intended as a 
guide to him who seeks fair play and equal rights 
under law, as well as to those invested with executive 
authority. It upholds law and yet lightens the burden 
of those on whom the law may impinge. It enun- 
ciates and emphasizes the tripartite form of our 
democracy and brings into relief the ever essential 
declaration that this is a government of law rather 
than of men.” * 


Appellant says, in sum, that the Commission’s unauthor- 
ized. proceedings to date have constituted a shocking depar- 
ture by overzealous agents from “official fairness” and “fair 
play under law” so essential to “g government of law” and 
rises to the level of denial of due process requiring judicial 
action. 


The importance of scrupulously fair procedures and that 
denial of procedural safeguards can amount to substantive 
deprivation was graphically noted by Mr. Justice Jackson 
in another context in his dissenting opinion in Shaughnessy 
vy. United States, 345 U. S. 206, 224-225 (1953) : 


«* * * Only the untaught layman or the charlatan 
lawyer can answer that procedures matter not. Pro- 


* Administrative Procedure Act, islative History, 79th Cong., 
2d Sess., Senate Doc. No. 248 (1946), Foreword. 
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cedural fairness and regularity are of the indispensa- 
ble essence of liberty. Severe substantive laws can 
be endured if they are fairly and impartially applied. 
Indeed, if put to the choice, one might well prefer to 
live under Soviet substantive law applied in good faith 
by our common-law procedures than under our sub- 
stantive law enforced by Soviet procedural practices. 
Let it not be overlooked that due process of law is not 
for the sole benefit of an accused. It is the best insur- 
ance for the Government itself against those blunders 
which leave lasting stains on a system of justice but 
which are bound to occur on ex parte considera- 
tion. on #9 


Appellant is not unmindful of, and does not question the 
soundness of, the doctrine of exhaustion of administra- 
tive remedies in appropriate cases. Appellees attempt to in- 
voke that doctrine to prevent the judicial resolution of what 
they concede to be very novel and complex questions (Ap- 


pellees’ Br., p. 21). This desire to evade judicial scrutiny 
in every effort to restrain administrative excesses by the 
smokescreen of the doctrine of exhaustion is unwarranted 
and is unsupported by the existing case law. Administrative 
agencies must not be permitted to employ this doctrine as a 
sword in the conduct of every investigation and as a shield 
against judicial appraisal of any of their proceedings. As 
we shall show, a court of equity can and will intervene to 
halt agency proceedings where agency authority to act is 
challenged and fundamental infirmities are shown. 


I. A Registration Statement, upon filing with the 
Commission, is a license to use the mails for the trans- 
mission of preliminary prospectuses, and section 9(b) 
of the Administrative Procedure Act therefore requires 
that a registrant be given written notice of deficiencies 
and an opportunity to achieve compliance prior to the 
institution of “stop-order” proceedings. 


Appellant contends that section 9(b) of the Administra- 
tive Procedure Act, in the absence of a finding of willfulness 
or that public interest requires otherwise, requires that a 
written “letter of comment” be sent to a registrant and that 
the registrant be “accorded opportunity to demonstrate or 
achieve compliance” prior to the institution of stop-order 
proceedings. To this Appellees argue only (Appellees’ Br., 
pp. 18-19): 


(1) that a registration statement is not a “license” with- 
in the meaning of the Administrative Procedure Act 
and Congress did not intend “the definition to extend 
to a registration statement”; and 


(2) a registration statement, prior to effectiveness, is in 
any event clearly not a license. 


These arguments are truly astounding in view of the 
legislative history of the Administrative Procedure Act and 
of the Commission’s stated position during the consideration 
of said Act by the Congress. 


A. Congress clearly intended to include registration 
statements within the meaning of the term “license” 
as used in section 9(b) of the Administrative Pro- 
cedure Act. 


Just as the Commission stated publicly and in open court 
before Judge Walsh that it did not acquiesce in this Court’s 
decision in Amos Treat, so it went out of its way to place on 
record its opposition generally to the application of the Ad- 
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ministrative Procedure Act to matters within its jurisdiction 
and specifically to the application of section 9(b) to registra- 
tion statements. 


On May 13, 1946, Ganson Purcell, then Chairman of the 
Commission, wrote to the Honorable Kenneth McKellar, then 
President Pro Tempore of the United States Senate,* and 
commented as follows on 8. 7, “A Bill to Improve the Ad- 
ministration of Justice by Prescribing Fair Administrative 
Procedure,” which became the Administrative Procedure 
Act: 


“While we recognize that at this late stage of the 
legislative process further comments upon specific pro- 
visions of this bill are not likely to serve any practical 
purpose, we feel it necessary to state for the record 
that contrary to possible implications in the Report 
[H. B. Report No. 1980, 79th Cong. 2d Sess. (1946) ] 
that the bill is satisfactory to agencies affected, it does 
not meet with the approval of this Commission” (em- 
phasis added). 


On July 25, 1945, Mr. Purcell wrote to Senator McCarran, 
Chairman of the United States Senate Committee on the 
Judiciary, and enclosed a 17-page report containing “Com- 
ments of the Securities and Exchange Commission on 8. 7” 
with a lengthy Appendix.** He said then (Comments, pp. 3, 
17): 


«“** * [Wie believe that it would be desirable to ex- 
empt the Commission from any general legislation on. 


* This letter is included in the papers of the United States Senate 
Committee on the ‘eee and is on file with such papers in The 


National Archives 
46). 

** These papers may also be found in the National Archives 
Building (Record Group No. 46). Portions of the Appendix pertinent 
to the issues of this case are, for the convenience of the Court, repro- 
duced in the Appendix to this Reply Brief. 


uilding, Washington, D. C. (Record Group No. 
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the subject of administrative procedure, and in any 
event that such legislation should be limited to dec- 
larations of legislative policy to be weighed in the 
light of the specific problems presented by particular 
statutes. 


* * * 


«* * * Tn any event, since our existing statutes and 
practices thereunder cover the main objectives of the 
Bill and do so in a manner better adapted to the spe 
cific problems which we must deal with under our 
statutes, we believe it would be desirable to exempt 
this Commission from any general legislation dealing 
with administrative procedure.” 


With respect to the application of section 9(b) to regis- 
tration statements, the Commission stated in no uncertain 
terms that the provisions of the bill (then S. 7) would pre- 
vent the institution of stop-order proceedings without first 
according an opportunity to achieve compliance with laoful 


requirements : 


“Another type of proceeding to which the provi- 
sions of the proposed bill requiring notice and oppor- 
tunity to effect compliance with statutory standards 
would sometimes be inappropriate is the ‘stop-order’ 
procedure provided by Section 8 of the Securities Act. 
That section provides that at any time it appears to 
us that a registration statement is materially false or 
misleading we may, after notice and opportunity for 
hearing, suspend its effectiveness. It has been our 
practice in cases where willfulness is apparently not 
involved to call deficiences to the registrant’s attention 
and permit amendments without instituting formal 
stop-order proceedings. Although the need for resort 
to such proceedings has greatly diminished in recent 
years, there are situations where we believe that the 
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public interest might require that they be instituted.” 
(Appendix to Comments, p. 43, pp. A-6, A-7, Appendix 
hereto. ) 


Thus, we have proof positive that at the time the Administra- 
tive Proceedure Act was under consideration by Congress, 
the Commission itself concurred in Appellant’s position here 
that section 9(b) would preclude the institution of stop- 
order proceedings without prior written notification and an 
opportunity to achieve compliance. It was 80 understood 
by Congress. Notwithstanding the Commission’s desire for 
over-all exemption and its objection to section 9(b) in par- 
ticular, the Bill was passed by Congress with such under- 
standing of its effect and with a definition of the term 
“license” which expressly included “registration.” 

Despite concurrence in 1945 with the position Appellant 
now takes in this law suit and despite the clear and un- 
equivocal evidence, available to the Commission in its own 
files, that. Congress considered registration statements to 


be within the purview of section 9(b), Appellees now state 
to this Court “the Commission has rejected the view that 
Congress intended the definition to extend to a registration 
statement” (Appellees’ Br., p. 19). 


B. A pre-effective registration statement is a “license” 
within the meaning of section 9(b) of the Adminis- 
trative Procedure Act. 


Appellees’ attempt to forge a distinction between the 
application of section 9(b) to an effective registration state- 
ment and its application to one which is not yet effective 
must also be rejected. 


Sections 8(b) and 8(d) of the Securities Act of 1933 
authorizing the institution of stop-order proceedings are 
emergency provisions. They were designed at a time when 
@ registration statement, under the terms of the statute, 
would automatically become effective 20 days after filing to 


empower the Commission to institute stop-order proceedings 
(i) to prevent a registration statement from becoming effec- 
tive automatically and (ii) to suspend the effectiveness of 
a false or misleading registration statement under which 
securities are being sold to the public. Currently, because 
of amendments to the Commission’s rules and regulations,* 
registration statements filed with a “delaying amendment 
legend” thereon cannot become effective without the Com- 
mission’s consent (App. 2a). Thus, in the case of a pre- 
effective registration statement with a “delaying amendment 
legend” on it, such as the subject Registration Statement, 
there is no need for the use of emergency stop-order sanc- 
tions to stop the sale of securities. 


Thus, Appellees’ suggestion that section 9(b)’s procedural 
safeguards might apply to an effective registration state- 
ment where emergency power might indeed be necessary but 
not to a pre-effective registration statement which could not 
conceivably become effective simply makes no sense. 


In the case of a pre-effective registration statement like 
Appellant’s, pursuant to which securities could never be sold 
without Commission approval, there is no reason to with- 
hold written notice of deficiencies and an opportunity to 
comply with lawful requirements, all in accordance with the 
spirit and the letter of the Administrative Procedure Act.** 


We note with emphasis Appellees’ failure to comment on 
or explain away the very clear statement of Mr. Edward T. 
McCormick, then Assistant Director of the Commission’s 
Corporate Finance Division, in 1948, that section 9(b) ap- 
plies to pre-effective registration statements and requires a 
“letter of deficiencies.” (Appellant’s Main Br., pp. 13-14.) 


*Rule 473 of the General Rules and Regulations under the 
aoe Act of 1933, Release No. 4329, effective February 21, 
ene are refer to the fact that Appellant has shares of stock 


outstan: in the hands of the public (Appellees’ Br., p. 1). They 
fail, oweres to mention that such shares were distributed pursuant 
to a previous registration statement filed by Appellant which is not 
in issue in the case at bar and as to which no question has been 
raised by the Commission. 
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There is no need to dwell on whether the second sentence 
of section 9(b) applies to applications for licenses as well as 
to licenses, since a filed registration statement is not merely 
an application for a license.* At the present time, because 
of the promulgation by the Commission in 1954 of Rule 433, 
entitled “Prospectus for Use Prior to Effective Date,” of the 
General Rules and Regulations under the Securities Act of 
1933, the filing of a registration statement forthwith licenses 
the registrant to transmit preliminary prospectuses through 
the mails and the facilities of interstate commerce which is 
otherwise expressly forbidden (Appellant’s Main Br., p. 12). 
Appellees have suggested no answer to this. In Oklahoma- 
Texas Trust v. Securities and Exchange Commission, 100 F. 
2a 888 (10th Cir. 1939) the court noted that a stop-order 
issued pursuant to section 8(d) of the Securities Act of 1933 
“suspends the effectiveness of the registration statement and 
the license of the issuer to use the mails and the facilities 
of interstate commerce for the purposes recognized by the 
act” (emphasis added). 


In view of the 1954 change there can no longer be any 
question but that a filed registration statement is a “license” 
within the meaning of the Administrative Procedure Act. 
It is this license which is automatically suspended by the 
institution of stop-order proceedings. 


C. The safeguards of section 9(b) of the Administra- 
tive Procedure Act apply unless the Commission 
justifiably makes a specific finding of “willfulness” 
or “public interest.” 


Appellees, again wholly ignoring the plain meaning of 
section 9(b), fully supported by its legislative history in 
which the Commission participated, suggest in their footnote 


* In contradistinction to Appellees’ citation of 1 Loss, “Securities 
Regulation” 304 (2d ed. 1961) reference is made to Loss, “Secu- 
rities Regulation” 174 (1st ed. 1951) in which section 9(b) is 
said to require, subject to its exemptions, that “any applicant for a 
license shall be given an opportunity to demonstrate or achieve com- 
pliance with all lawful requirements before his license is suspended 
or revoked” (emphasis added). 


at page 20 of their brief the availability to the Commission 
of the “willfulness” and “public in ? exemptions of 
section 9(b). It must be emphasized that in the instant case 
the Commission has made no finding of “willfulness” or 
“public interest” and, indeed, has not even alleged it, even 
though it has concluded its unrestrained and unlimited “ex- 
amination” and “investigation.” Notwithstanding this “ex- 
amination” and “investigation,” Appellees concede that at 
the present time “the Commission could not demonstrate to 
the district court the existence of willfulness or public in- 
terest requirement * * *.” 


Appellees’ attempt to invoke the willfulness or public 
interest exemptions to section 9(b) must be rejected as com- 
pletely without basis in logic or in fact.* Appellees appar- 
ently believe that the important safeguards of the Admin- 
istrative Proceedure Act, over which the Congress labored 
ten years, can be swept away by mere administrative fiat. 
This is, of course, not the case. In enacting the Administra- 
tive Procedure Act, Congress unquestionably intended that 
registrants, in accordance with the Commission’s own then 
established practice of sending “deficiency letters” respect- 
ing pre-effective registration statements, would receive writ- 
ten notice of deficiencies and an opportunity to achieve com- 
pliance, except in emergencies where unusual speed would 
be required in the public interest or where the registrant’s 
conduct was known to be willful. In the case at bar “willfal- 
ness” has not been snggested by anyone, and a finding of 
“public interest” would be extraordinarily difficult to sustain 
since securities are not now being, and never will be, sold 
pursuant to the subject Registration Statement. 


* It is a hornbook principle of law, and one which the Commis- 
sion has repeatedly supported through the years, that one claiming 
an exemption from a statute bears the burden of establishing facts 
bringing him within it. The Commission has failed to allege or 
demonstrate any facts bringing it within the section 9(b) exemp- 
tions and is unable to do so. 
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Moreover, as the papers submitted by the Commission 
to the Senate Committee on the Judiciary in 1945 show,* the 
Commission was concerned with the restrictive nature of 
the “willfulness” and “public interest” exemptions and pro- 
posed to the Congress that section 9(b) be couched only in 
terms of “a declaration of Congressional policy.” This sug- 
gestion was rejected. 


Il. The stop-order proceedings must be enjoined 
on grounds of fundamental deprivations of due process. 


The three sketchy affidavits dehors the record, submitted 
by Appellees on the pretext that they were to be used solely 
in connection with their opposition to Appellant’s petition 
to this Court for a stay (cf. Appellees’ Br., p. 2), are not re- 
sponsive to any of the allegations concerning the conduct of 
the Commission’s agents, including the unlawful search and 
seizure, threats of the summary issuance of a stop-order, and 
instructions to the court reporter, all contained in Appel- 
lant’s verified complaint and detailed affidavits. Appellees 


did not deny Appellant’s factual allegations below (App. 
45a). 


Similarly, Appellees’ Brief, as we shall show, is not re- 
sponsive to our legal arguments. 


A. The order instituting the stop-order proceedings 
is void, being based on an unlawfully combined 
“examination” and “investigation.” 


In their Counterstatement of the Case (Appellees’ Br., 
p- 1)** Appellees erroneously say that the Commission’s 
order of July 13, 1962 authorized “a private investigation 
with respect to the registration statement” pursuant to sec- 


* See Appendix to this Reply Brief, p. A-2. 

** In their Counterstatement of the Case Appellees misstate the 
record when they say that discussions between Appellant’s counsel 
and members of the Commission staff were “by telephone.” (See 
App. 15a, 33a-34a.) 
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tion 8(e) of the Securities Act of 1933 and section 21(a) of 
the Securities Exchange Act of 1934. The investigation was 
not so limited, and this is the basis for complaint. 


Appellees offer no legal argument or authority to sustain 
the combination of proceedings. Instead the thrust of their 
defense is that Appellant has failed to “point to any specific 
answer given by any witness or to any piece of documentary 
evidence examined by the Commission’s staff and assert that 
such answer or document, though privileged under section 
21(a), was nevertheless compelled to be disclosed under sec- 
tion 8(e).” 


There are two answers. The first is that until such time 
as the Commission abandons its indefensible practice of deny- 
ing to a registrant a copy of or access to the transcript of an 
8(e)-21(a) fishing expedition and of denying a registrant 
even the right to engage a reporter and pay for its own 
transcript, a registrant is unable to be specific in allegations 
concerning what transpired.* Only the Commission has a 
copy of the transcript, and it has not produced it for the 
Court. This explains why “there is not yet even an adminis- 
trative record to assist the Court” (Appellees’ Br., p. 4). 


The second answer is that the combination of proceedings 
is inherently bad. 
«“* * * The power of the Congress to conduct investi- 
gations is inherent in the legislative process. That 
power is broad * * * But broad as is this power of 
inquiry, it is not unlimited. 
* * * 

“«*** The Bill of Rights is applicable to investiga- 
tions as to all forms of governmental action. Witnesses 
cannot be compelled to give evidence against them- 
selves. They cannot be subjected to unreasonable 


* See Rule III(b) of the Commission’s Rules of Practice which, 

under certain circumstances, accords to an individual witness, as dis- 

tinguished from the registrant, certain limited rights to request access 
to the transcript. 
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search and seizure” (Watkins v. United States, 354 
U. S. 178, 187-188 (1957) ).* 


The Commission’s order of July 13, directing the combination 
“examination” and “investigation,” was void. 


B. The stop-order proceedings will violate due process 
requirements because Appellant will never be able 
to cause the lifting of a stop-order if one issues. 


Nowhere do Appellees deny that if a stop-order issues 
Appellant will be left without any administrative remedy 
to cause it to be lifted (Appellant’s Main Br., pp. 19-20). 
This unconscionable situation could have been avoided if 
Appellant had been given a “letter of comment” and ac- 
corded an opportunity to comply prior to its notice of with- 
drawal or if Appellant had been given a hearing on its 
withdrawal request and accorded an opportunity to with- 
draw with whatever publicity or other conditions the Com- 
mission deemed necessary following its notice of withdrawal. 
Appellant volunteered to notify all of its shareholders and 
all persons who had. received copies of the Preliminary Pros- 
pectus (App. 20a, 32a). 


Under the circumstances, Appellant should have been 
given a hearing on its withdrawal request before the Com- 
mission arbitrarily and without assigning reasons therefor 
(App. 21a) imposed the sanction of the stop-order proceed- 
ings. 


* We frankly fail to see by what convoluted reasoning Appellees 
reach the conclusion that Appellant, despite the use of evidence to 
expose it to the sanction of a stop-order proceeding and the attendant 
possible destruction of its business and its economic demise, could be 
harmed only if such evidence were made the basis of a legislative 
recommendation (Appellees’ Br., p. 15). 
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Ill. The doctrine of exhaustion of administrative 
remedies, itself a rule of equity, does not prevent judi- 
cial intervention to halt agency proceedings where un- 
controverted facts show a lack of statutory authority 
for such proceedings or fundamental and basic defects 
amounting to a denial of due process. 


Where, as here, a challenge to the jurisdiction and the 
very authority of an agency to act is made, the courts have 
asserted their jurisdiction despite the exhaustion doctrine. 
Appellees rely on their old standby, Myers Vv. Bethlehem 
Shipbuilding Corp., 303 U. 8. 41 (1938), as authority “that 
the federal courts are without jurisdiction to enjoin statutory 
hearings before an administrative agency” (Appellees’ Br., 
p. 6). The Myers case is distinguishable. There the issue 
was whether the National Labor Relations Act covered the 
employer. Here there is no question as to the coverage of 
the Securities Act of 1933 or the other statutes administered 
by the Commission. Here the charge is that the separate 
provisions of the Administrative Procedure Act, as to which 
the Commission has no special expertise, preclude the pro- 
ceedings. 


In this area of law, however, technical distinctions and 
niceties are not that important. As Professor Davis, an 
authority on Administrative Law has observed (3 Davis, 
Administrative Law Treatise § 20.02 (1958)), there are at 
least seven. cases in which the Supreme Court of the United 
States has itself passed upon questions of administrative 
agency jurisdiction: 


Allen v. Grand Central Airoraft Oo., 347 U. 8. 535 
(1954) ; 

Bethlehem Steel Oo. v. New York State Labor Re- 
lations Board, 330 U. 8. 767 (1947) ; 

Order of Railway Conductors of America v. Swan, 
329 U. 8. 520 (1947) ; 

Public Utilities Commission of Ohio v. United Fuel 
Gas Co., 317 U. 8. 412 (1943) ; 
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Illinois Commerce Commission v. Thomson, 318 
U. S. 675 (1948) ; 

Skinner & Eddy Corp. v. United States, 249 U. S. 
557 (1919) ; 

Gonzales V. Williams, 192 U. S. 1 (1904). 


Professor Davis suggests the impossibility of reconciling 
the Myers case and others to the same effect with the cases 
above cited. The real touchstone, it is submitted, for under- 
standing all of the cases in this area is that the exhaustion 
doctrine is but a rule of equity not to be employed in blind 
disregard of differing factual and legal situations (Public 
Utilities Commission of Ohio v. United Fuel Gas Co., supra). 


Under the cases, the federal courts can and will inter- 
vene to halt agency proceedings where they deem it appro- 
priate either where the challenge is to the jurisdiction of 
the agency or where fundamental procedural infirmities rise 
to the level of violations of due process. Thus, in Amos 
Treat & Co., Inc. v. Securities and Eechange Commission, 
—— App. D. C. —, 306 F. 2d 260 (1962), this Court acted 
to stop an agency proceeding where it found a “fundamental” 
procedural defect. And in R. A. Holman and Co. v. Se- 
curities and Exchange Commission, —— App. D. C. —, 299 
F. 2d 127 (1962), cert. denied, 370 U. S. 911 (1962), this 
Court, to be sure, held that claims of minor procedural defects 
capable of correction by the Commission. itself if the pro- 
ceedings were permitted to continue would not justify judi- 
cial intervention; but at the same time this Court held that 
the District Court did have jurisdiction to hear and deter- 
mine the basic question whether the Commission’s Rule 252 
was unconstitutional, notwithstanding the failure to exhaust 
administrative remedies. 


* Appellees’ attempt to limit the holding of this case to challenges 
to the composition of administrative tribunals cannot be accepted. 
Obviously, there can be even more fundamental violations to due 
process concepts which require judicial intervention prior to the com- 
pletion of administrative proceedings. 


17 


In the case at bar, (i) the Administrative Procedure Act 
clearly precludes the stop-order proceeding until Appellant 
is given written notice of deficiencies and an opportunity 
to achieve compliance, all in accordance with the Commis- 
sion’s own. long-established practice and (ii) the Commis- 
gion’s determination to institute the stop-order proceeding, 
a potent sanction in and of itself, was based on the spe 
cially tailored transcript resulting from the unbridled “ex- 
amination” and “investigation” which was pregnant with 
deprivations of fundamental rights. In the instant case, the 
errors complained of irreparably taint the further proceed- 
ings of the Commission and would constitute reversable error 
under any conditions. 


CONCLUSION 


This is a case of first impression. For the foregoing rea- 
sons and those set forth in Appellant’s Main Brief, the Com- 
mission’s order instituting stop-order proceedings is void. 
We are not seeking piece-meal judicial review. The procedural 
defects complained of are fundamental violations of due 
process. The jurisdictional defect is incurable. 


The Registration Statement cannot become effective and 
securities cannot and will not be sold thereunder. No harm 
to the public can ensue. Thus, the preliminary injunction 
sought should issue and further agency proceedings deferred 
until final judicial resolution of the novel and important ques- 
tions presented. 


Respectfully submitted, 
Mivt0on E. MERMELSTHIN 
and 
MEEMELSTEIN, BUENS, Lessur & GOLDMAN, 
Attorneys for Appellant, 
445 Park Avenue, 
New York 22, New York. 
Axgnotp I. BURNS, 
STANLEY GOLDMAN, 
Jax D. Fisceue, 
of Counsel. 


November 20, 1962. 
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Comments on Specific Provisions of S. 7 


-36t- 
Section 9- SANCTION AND POWERS 
(b) LICENSES 
This subsection would impose upon us the necessity 
of resorting to a fixed procedure, inappropriate in 
certain cases, in ‘suspending and terminating li- 


ee see 


censes.* 


The second. sentence of Section 9 requires that before 
an agency may institute proceedings for the “withdrawal, 
ion, revocation or. annulment of any license” the 
agency must call a licensee’s attention to facts or conduct 


which may warrant such action, and must accord him an op- 
portunity to demonstrate or achieve compliance with all 
lawful requirements. It has been our regular practice in 
appropriate cases not to institute proceedings for the sus- 
pension or revocation of licenses (or even for the denial 
of effectiveness of licenses) without first communicating 
with the person involved in an effort to elicit the facts 
and to bring about voluntary conformance to statutory 
standards. However, in some situations it may not be fit- 
ting or practicable to delay the institution of proceedings 
until after the party affected has been given notice of facts 
or conduct which appears to warrant action together with. 
opportunity to demonstrate or achieve compliance. In others 
the purpose of the proceedings to avoid frauds and abuse 
of fiduciary positions, may be inconsistent with 

+ Pagination as in original. 

* See page 45, infra, for a separate criticism of the last sentence 
of Section 9(b). 
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accepting an offer of compliance as a substitute for the 
sanction of suspension or revocation. 

To some extent the revised text of 8. 7 recognizes the 
impracticability of giving such notice and opportunity to 
comply by excepting from the requirements of the second. 
sentence of this subsection “cases of clearly demonstrated 
willfulness or those in which public health, interest, or safety 
manifestly require otherwise.” We believe that these excep- 
tions do not allow sufficient latitude for agency discretion, 
and may lead to much litigation over agency orders. We 
would have no difficulty with the provision if phrased. some- 
what more flexibly as a declaration of Congressional policy. 
For example, it might be phrased : 


It is the policy of Congress, to the extent practicable 
and consistent with the public interest intended to be 
subserved by particular regulatory statutes, that 
agencies shall not institute proceedings for with- 
drawal, suspension, revocation, or annulment of any 
license, except where cause therefore appears to in- 
clude willfulness, unless, prior to the institution of 
agency proceedings therefor, facts or conduct which 
may warrant such action shall have been called to 
the attention of the licensee by the agency, and such 
person shall have been accorded opportunity to demon- 
strate or achieve compliance with all lawful require- 
ments. 


qUnder the present text the exception based on willfulness 
must be “clearly demonstrated” and the exceptions relating 
to public health, interest or safety must be “manifest.” 
Literally construed, such clear demonstration and manifest 
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public interest must be established prior to the institution 
of the proceedings, but we are not sure just how the. present 
text of Section 9(b) is intended to operate, particularly 


A3 


in relation to judicial review. {| Inasmuch as the bill does 
not appear to change the existing law as to the non-review- 
ability of interlocutory orders,* we assume that the licensee 
would not be in a position to restrain the institution of revo- 
cation proceedings for alleged non-compliance with the new 
standard and that, therefore, the problem of what proof of 

i must be available to the agency prior to the 
institution of this proceeding would arise only as a possible 
ground for attack on an order of revocation otherwise lawful 
under existing law. It may be that any error with respect 
to proof at the institution of the proceeding would be re- 
garded as a non-prejudicial error if the ultimate proof is 
sufficient to warrant dispensing with giving the opportunity 
to achieve compliance, or if such opportunity is given prior 
to the effectiveness of the revocation order, as distinguished 
from prior to the institution of the proceeding. {| We believe 
that it would be utterly impracticable to make an issue, 
for purposes of review, as to the facts available to the 
agency at the time of institution of a proceeding, and that 
it would be unwise to attempt to regulate, except in terms 
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of declarations of policy, the institution of proceedings 
by agencies. Prejudice from the institution of a proceeding 
upon insufficient basis can be established only where no case 
is made out after hearing, and in such a case the doctrine of 
non-reviewability of interlocutory orders leaves as the only 
remedy the setting aside of the final order of the agency.** 


* See our comment on Section 10(c). 

** The Supreme Court has held that statutory provisions giving 
any party aggrieved by an administrative order the right to obtain 
review should not “be construed as authorizing a review of every 
order that the Commission may make, albeit of a merely procedural 
character. Such a construction, affording opportunity for constant 
delays in the course of the administrative proceeding for the purpose 
of reviewing mere procedure requirements or interloctuory directions 
would do violence to the manifest purpose of the provision.” Federal 
Power Commission v. Metropolitan Edison Co., 304 U. S. 375, 383- 
384 (1938) ; see also Myers v. Bethlehem Shipbuilding Corp., 303 
U. S. 41, 50-52 (1938). 
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Where, however, the final order is supported by evidence and 
is otherwise valid, we can see no useful purpose to having its 
validity open to challenge upon the alleged absence of avail- 
able supporting evidence prior to the institution of the 
proceedings. {| Even if the provisions of Section 9(b) should 
be construed or expressly modified to impose standards only 
ag to the proof which must ultimately be made in order to 
justify a revocation or suspension order, we nevertheless 
believe that it might be construed as imposing undesirable 
limitations upon regulatory action designed to prevent frauds 
and to impose disciplinary sanctions in the securities field. 
Tt would seem to us undesirable, without specific examination 
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of the policy of the various existing statutes under which 
licenses may be suspended or revoked, to weaken the sanc- 
tions contained in those statutes by imposing new burdens 
of proof upon the agencies of such an uncertain character. 


The provision would apply with different consequences 
to a number of our statutory procedures. The exception as 
to cases of manifest public interest would undoubtedly take 
care of summary suspensions such as those required by 
Section 19(a) (4) of the Securities Exchange Act in connec- 
tion with the suspension of trading in any registered security 
on any national securities exchange or the suspension of all 
trading on such exchanges, where if the suspension is not 
immediate the public injury designed to be prevented would 
not be forestalled. The application of the exemption to 
other cases, however, may be less clear. 


For example, the bill does not seem to contemplate cases 
where the statutes have set up standards for disciplinary 
action. An illustration of such a procedure ig that provided 
by Section 15(b) of the Securities Exchange Act. Under that 
section the Commission shall “after appropriate notice and 
opportunity for hearing, by order . . . revoke the registra- 
tion of any broker or dealer if it finds that such denial 
or revocation is in the public interest and” that the broker 
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_ or dealer or one of his business associates has been convicted 
' or enjoined in connection with his securities transactions 
or has engaged in certain prohibited securities practices. 
' { Where the Commission learns of minor or technical irregu- 
i Jarities on the part of brokers or dealers which might in- 
volve violations of law, these are informally called to the 
attention of the persons concerned, and absent indication of 
intention to persist in violations no further action is taken. 
If, however, there has been an injunction or a conviction in 
connection with securities practices, or there is evidence 
tending to show willful violation, the possibility of the 
broker-dealer abusing his position to the prejudice of in- 
nocent investors is 90 serious as to require the minimum 
safeguard of a public hearing in which all of the circum- 
stances may be brought out and an opportunity given for 
formal determination whether the public interest requires 
suspension or revocation of the license. At such hearing the 
Commission can, of course, take into account representations 
that there will be no recurrence. However, since the pur- 
poses are to protect the public through disciplinary action, 
the consequences of the licensee’s effort to “achieve compli- 
ance” may relate to the extent of the sanction required rather 
than to the justification for imposing any sanction. {| Thus, 
in the recent case of E. H. Rollins & Sons, Incorporated,” 
where 
- 42 - 


a branch manager was found guilty of fraudulent practices 
in connection with his handling of investments of church 
funds, and it also appeared that there had been inadequate 
supervision of his activities by the firm, the Commission gave 
consideration to the company’s voluntary action in effecting 
organizational changes to prevent recurrence, and on that 
ground limited the disciplinary action in question to tem- 
porary suspension of the company from membership in the 


*E. H. Rollins & Sons, Incorporated, Securities Exchange Act 
Release No. 3661 (1945). 


A-6 


National Association of Securities Dealers, Inc., rather 
than revocation of the company’s broker-dealer registration. 
{Our fear in this connection is that Section 9(b) of the 
bill might have the effect of watering down existing safe- 
guards against fraudulent practices in the securities field 
and, at the very least be provocative of litigation and uncer- 
tainty until its applications to our problems had been judi- 
cially determined. 

An important protection to the public against fraudulent 
securities practices is afforded by formal disciplinary pro- 
ceedings, in which facts requiring suspension or revocation 
can be developed and aired publicly. The publicity afforded. 
by this procedure serves as an effective sanction against 
wrongdoing, warns investors against improper practices, 
and advises defrauded investors of the facts upon which they 
might seek civil relief. If this subsection were interpreted to 
permit a voluntary withdrawal of registration. 


-43- 


or other steps by a broker-dealer to “achieve compliance” 
which would preclude us from instituting formal proceedings, 
these objectives would be impaired. The need for publicity 
in euch cases was apparently recognized in the revised text 
of S. 7 by the deletion of the subsection relating to un- 
favorable agency publicity which appeared in the original 
text. To require procedure which might have the indirect 
effect of impairing the agencies’ freedom to conduct public 
proceedings with respect to statutory violations would be 
to ignore that need. 


Another type of proceeding to which the provisions 
of the proposed bill requiring notice and opportunity to 
effect compliance with statutory standards would sometimes 
be inappropriate is the “stop-order” procedure provided by 
Section 8 of the Securities Act. That section provides that 
at any time it appears to us that a registration statement is 
materially false or misleading we may, after notice and op- 
portunity for hearing, suspend its effectiveness. It has 
been our practice in cases where willfulness is apparently 
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not involved to call deficiencies to the registrant’s atten- 
tion and permit amendments without instituting formal 
stop-order proceedings. Although the need for resort to 
such proceedings has greatly diminished in recent years, 
there are situations where we believe that the public 
interest might require that they be instituted. {| Where 
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we discover that a registration statement which has become 
effective and pursuant to which securities are being sold 
contains untrue or misleading statements, it may be neces- 
sary that we institute proceedings for the purpose of de- 
veloping fully all pertinent facts and affording publicity 
to the incorrect registration previously effected. In a 
case, for example, where shares in a mine are being sold 
on. the basis of a registration statement which has become 
effective, we may find that the statement contains a ma- 
terially false report of the geologic survey upon which 
the prospects of the mine are based. {[ There is a question 
whether under the present bill the filing of an amendment 
containing correct data would be a “compliance” with statu- 
tory requirements precluding us from instituting stop-order 
proceedings, even though we may have reason to believe that 
the erroneous statement was intentionally made. Again the 
exception in the case of clearly demonstrated willfulness 
might have no application, since intent normally cannot be 
resolved prior to the hearing. The mere amendment, of the 
registration statement would not, of course, shed any light 
on. the question whether the misstatement in the registra- 
tion statement was willful, a matter in which public in- 
vestors in the shares, actual and potential, are vitally 
interested. Nor would it give the same degree of publicity 
to the misstatement and to the true facts as would be 
secured through the stop order proceedings and the publica- 
tion of our opinion on the facts developed therein. 
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If this provision were stated as a declaration of policy 
and if the exemption were broadened by the elimination 
of the words “clearly demonstrated” and “manifestly”, we 
believe the foregoing objections would be obviated. 


While it may be generally fair to provide, as does 
the last sentence of Section 9(e), that no license 
applicable to activity of a continuing nature shall 
expire pending action upon a “timely application 
for renewal,” we believe it is dangerous to impose 
@ mandatory provision to this effect applicable to 
all types of proceedings. 


We are not sure that the sentence in question would 
be applicable to any procedures administered by the Commis- 
sion; nevertheless our experience with somewhat comparable 
procedures suggests the desirability of greater flexibility. 
‘Where an agency is authorized summarily to suspend a li- 
cense pending a hearing, it should be possible for it to do so 
notwithstanding the fact that the license had been issued 
for a specified period which has expired and an application 
for renewal is pending which has not been finally determined. 
In addition, we believe that it would be appropriate to add 
the qualification that any application for renewal be filed 
and presented in “good faith”. We have in mind situations 
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where changes of circumstance since the license was origi- 
nally granted makes it obvious that there is no reasonable 
basis for granting 2 renewal. Without the qualification we 
suggest, the provision might prove an encouragement to 
wholly unfounded renewal applications coupled with dilatory 
tactics to delay final action by the agency. 


